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3ODLQWLIIV� 5HSUHVHQWDFLRQHV� H� ,QYHVWLJDFLRQHV� 0pGLFDV�� 6�$�� GH� &�9�� �³5LPVD´��� DV�

VXFFHVVRU�WR�7HYD�3KDUPDFHXWLFDOV�+ROGLQJV�0p[LFR��6�$��GH�&�9���DQG�/HPHU\��6�$��GH�&�9���D�

VXEVLGLDU\�RI�7HYD�3KDUPDFHXWLFDO�,QGXVWULHV�/LPLWHG��EULQJ�WKLV�&RPSODLQW�DJDLQVW�'HIHQGDQWV�

)HUQDQGR�(VSLQRVD�$EGDOi��/HRSROGR�GH�-HV~V�(VSLQRVD�$EGDOi��DQG�3370�,QWHUQDWLRQDO�6�j�U�O���

DOOHJLQJ�DV�IROORZV��

1$785(�2)�7+(�$&7,21�

�� 7KLV� LV� DQ� DFWLRQ� IRU� IUDXG� DQG� EUHDFK� RI� FRQWUDFW� LQ� D� FRUSRUDWH� DFTXLVLWLRQ���

'HIHQGDQWV�DIILUPDWLYHO\�OLHG�DQG�FRQFHDOHG�H[WUDRUGLQDU\�OHJDO�YLRODWLRQV�WR�REWDLQ������ELOOLRQ�

WKURXJK� WKH� VDOH� RI� D� 0H[LFDQ� SKDUPDFHXWLFDO� PDQXIDFWXUHU� DQG� LWV� LQWHOOHFWXDO� SURSHUW\���

3ODLQWLIIV� KDYH� VXIIHUHG� VXEVWDQWLDO� ORVVHV� DV� D� UHVXOW�� � 7KH� OHJDO� YLRODWLRQV� SUHYHQW� WKH�
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PDQXIDFWXUHU� IURP�VHOOLQJ� LWV�SURGXFWV�� VHULRXVO\�XQGHUPLQLQJ� WKH�YDOXH�RI� WKH�DVVHWV�3ODLQWLIIV�

DFTXLUHG�LQ�WKH�WUDQVDFWLRQ����

�� 7HYD� 3KDUPDFHXWLFDO� ,QGXVWULHV� /LPLWHG� LV� D� OHDGLQJ� JOREDO� PDQXIDFWXUHU� RI�

JHQHULF� DQG� VSHFLDOW\� SKDUPDFHXWLFDO� SURGXFWV�� � ,Q� ������ 7HYD� GHFLGHG� WR� DFTXLUH� RQH� RI� WKH�

ODUJHVW� LQGHSHQGHQW� 0H[LFDQ� SKDUPDFHXWLFDO� FRPSDQLHV�� 5HSUHVHQWDFLRQHV� H� ,QYHVWLJDFLRQHV�

0pGLFDV�� 6�$�� GH� &�9�� ±� EHWWHU� NQRZQ� DV� ³5LPVD�´� � 3ODLQWLIIV� DUH� WKH� WZR� 7HYD� VXEVLGLDULHV�

WKURXJK� ZKLFK� 7HYD� DFTXLUHG� 5LPVD� DQG� LWV� LQWHOOHFWXDO� SURSHUW\�� � 'HIHQGDQWV� )HUQDQGR� DQG�

/HRSROGR�(VSLQRVD�DUH�WKH�WZR�0H[LFDQ�EURWKHUV�ZKR�VROG�5LPVD�WR�7HYD��DQG�'HIHQGDQW�3370�

,QWHUQDWLRQDO�6�j�U�O��LV�D�KROGLQJ�FRPSDQ\�VHW�XS�LQ�/X[HPERXUJ�E\�WKH�(VSLQRVDV�WKDW�IRUPHUO\�

KHOG�5LPVD¶V�LQWHOOHFWXDO�SURSHUW\����

�� 7HYD� DFTXLUHG� 5LPVD� WR� H[SDQG� LQWR� WKH� JURZLQJ� 0H[LFDQ� PDUNHW� ZKLOH�

PDLQWDLQLQJ�LWV�VWURQJ�UHSXWDWLRQ�IRU�TXDOLW\�±�D�UHSXWDWLRQ�WKDW�LV�QRW�MXVW�D�NH\�FRUSRUDWH�YDOXH�

EXW�DOVR�DQ� LPSRUWDQW�FRPSHWLWLYH�DGYDQWDJH�� �8QEHNQRZQVW� WR�7HYD��5LPVD�ZDV�HQJDJHG� LQ�D�

\HDUV�ORQJ�VFKHPH�WR�VHOO�GHIHFWLYH�DQG�XQODZIXO�SURGXFWV�DQG�WR�FRQFHDO�WKRVH�YLRODWLRQV�IURP�

0H[LFDQ�UHJXODWRUV��

�� $� 0H[LFDQ� SKDUPDFHXWLFDO� FRPSDQ\� VHHNLQJ� WR� ODXQFK� D� QHZ� SURGXFW� PXVW�

VXEPLW� WKH� SURGXFW¶V� IRUPXODWLRQ� IRU� DSSURYDO� WR� WKH� &RPLVLyQ� )HGHUDO� SDUD� OD� 3URWHFFLyQ�

&RQWUD� 5LHVJRV� 6DQLWDULRV�� RU� ³&2)(35,6´� ±� WKH�0H[LFDQ� HTXLYDOHQW� RI� WKH� )RRG� DQG�'UXJ�

$GPLQLVWUDWLRQ�� � 7KH� SURGXFWV� WKH� FRPSDQ\�PDQXIDFWXUHV� DQG� VHOOV�PXVW� VWULFWO\� FRPSO\�ZLWK�

WKDW�DSSURYHG�IRUPXODWLRQ���&2)(35,6�SHULRGLFDOO\�DXGLWV�PDQXIDFWXUHUV�WR�HQVXUH�FRPSOLDQFH��

�� 5LPVD� HPSOR\HG� DQ� HODERUDWH�� ORQJ�UXQQLQJ� VFKHPH� WR� DYRLG� WKRVH� OHJDO�

UHTXLUHPHQWV�� �,QVWHDG�RI�UHJLVWHULQJ�WKH�DFWXDO�IRUPXODWLRQV�IRU�ILQLVKHG�SURGXFWV��5LPVD�PDGH�

XS� IDOVH�³SDSHU´� IRUPXODWLRQV� IRU�SURGXFWV�QRW�\HW�GHYHORSHG�RU� WHVWHG�� �5LPVD� WKHQ�VXEPLWWHG�

WKRVH� IDOVH� ³SDSHU´� IRUPXODWLRQV� WR� &2)(35,6� HYHQ� WKRXJK� LW� KDG� QR� H[SHFWDWLRQ� WKDW� WKH\�
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ZRXOG�PDWFK� WKH�IRUPXODWLRQV�RI� WKH�SURGXFWV�XOWLPDWHO\�PDQXIDFWXUHG�DQG�VROG�� �7KDW�VFKHPH�

DOORZHG� 5LPVD� WR� DYRLG� WKH� EXUGHQV� DQG� GHOD\V� RI� GHYHORSLQJ� DQG� WHVWLQJ� SURGXFWV� EHIRUH�

VXEPLWWLQJ�WKHP�IRU�UHJLVWUDWLRQ���5LPVD�ZRXOG�WKHQ�IUDXGXOHQWO\�ODXQFK�LWV�DFWXDO�SURGXFWV�XQGHU�

WKH� JXLVH� RI� WKRVH� PDGH�XS� IRUPXODWLRQV� ±� HYHQ� WKRXJK� WKH� DFWXDO� SURGXFWV� ZHUH� RIWHQ�

FRPSOHWHO\�GLIIHUHQW���5LPVD�UHIHUUHG�WR�WKDW�VFKHPH�LQWHUQDOO\�DV�LWV�³)DVW�7UDFN´�SURJUDP��

�� 5LPVD� FOHDUO\� NQHZ� LWV� )DVW� 7UDFN� SURJUDP� ZDV� LOOHJDO�� � ,Q� $XJXVW� ������ IRU�

H[DPSOH��5LPVD¶V�4XDOLW\�'LUHFWRU�VHQW�DQ�HPDLO� WR�RWKHU�VHQLRU�RIILFHUV�H[SUHVVLQJ�DODUP� WKDW�

&2)(35,6�PLJKW�XQFRYHU�WKH�IUDXG���4XRWLQJ�SURYLVLRQV�RI�0H[LFDQ�FULPLQDO�ODZ��VKH�SOHDGHG���

³,� DP� UHDOO\�YHU\�ZRUULHG�� DQG� ,� GR�QRW�ZDQW� WR� VXIIHU� WKH� OHJDO� FRQVHTXHQFHV�RI�ZKDW�ZH�DUH�

GRLQJ�RXWVLGH�WKH�ODZ���<RX�NQRZ�,�KDYH�WZR�FKLOGUHQ�WKDW�GHSHQG�VROHO\�RQ�PH��������´�

�� 5LPVD� GHYLVHG� LQFUHDVLQJO\� VRSKLVWLFDWHG� SOR\V� WR� FRQFHDO� LWV� IUDXG� IURP�

&2)(35,6� DXGLWRUV�� � )LUVW�� 5LPVD� GHYHORSHG� D� V\VWHP� UHIHUUHG� WR� LQWHUQDOO\� DV� ³GRXEOH�

SDSHUZRUN�´� � 5LPVD� NHSW� RQH� VHW� RI� UHFRUGV� UHIOHFWLQJ� WKH� WUXH� SURGXFW� IRUPXODWLRQV� IRU� LWV�

LQWHUQDO�XVH��DQG�D� VHFRQG�VHW� UHIOHFWLQJ� WKH� IDOVH�³SDSHU´� IRUPXODWLRQV� WKDW�FRXOG�EH� VKRZQ� WR�

DXGLWRUV�� �5LPVD�ODWHU�GHYHORSHG�VLPLODU�SDUDOOHO�FRPSXWLQJ�V\VWHPV�IRU� LWV�HOHFWURQLF�GDWD��RQH�

FRQWDLQLQJ�WUXH�GDWD�IRU�LQWHUQDO�XVH�DQG�DQRWKHU�ZLWK�IDOVH�GDWD�WR�VKRZ�WR�UHJXODWRUV��

�� 5LPVD¶V�FRUUXSWLRQ�H[WHQGHG�EH\RQG�LWV�SURGXFW�IRUPXODWLRQV�DQG�SHUYDGHG�RWKHU�

LPSRUWDQW�DVSHFWV�RI�LWV�UHJXODWRU\�VXEPLVVLRQV�DV�ZHOO���5LPVD�VXEPLWWHG�IUDXGXOHQW�LQIRUPDWLRQ�

WR�&2)(35,6� DERXW� WKH� VXSSOLHUV� IRU� WKH� DFWLYH� SKDUPDFHXWLFDO� LQJUHGLHQWV� WKDW�ZHUH� WKH� NH\�

LQJUHGLHQWV� LQ� LWV�SKDUPDFHXWLFDO�SURGXFWV�� � ,W� OLHG�DERXW� WKH� ODERUDWRU\� WHVWV� LW�FODLPHG�WR�KDYH�

SHUIRUPHG�� LQFOXGLQJ� WKH� VWDELOLW\� WHVWV� GHVLJQHG� WR� HQVXUH� WKDW� WKH� VWDWHG� VKHOI� OLIH� RI� HDFK�

SURGXFW� ZDV� DFFXUDWH� DQG� WKDW� WKH� SURGXFW� ZRXOG� UHPDLQ� VWDEOH�� DQG� WKXV� VDIH� DQG� HIIHFWLYH��

BBBBBBBBBBBBBBBBBBBBBBBBBBBB�
��&HUWDLQ�GRFXPHQWV�TXRWHG�LQ�WKLV�&RPSODLQW�KDYH�EHHQ�WUDQVODWHG�IURP�WKH�RULJLQDO�6SDQLVK��
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WKURXJKRXW� WKDW�SHULRG�� �,Q�PDQ\�LQVWDQFHV��5LPVD�FRQFHDOHG�WHVW�UHVXOWV�VKRZLQJ�WKDW�SURGXFWV�

ZRXOG� QRW� UHPDLQ� VWDEOH�� � 5LPVD� XVHG� WKH� VDPH� GRXEOH� SDSHUZRUN� DQG� SDUDOOHO� FRPSXWLQJ�

V\VWHPV�WR�FRQFHDO�DOO�RI�WKRVH�IUDXGV�DV�ZHOO��

�� 7KH� (VSLQRVDV� NQHZ� DERXW� DQG� SDUWLFLSDWHG� LQ� 5LPVD¶V� IUDXGV�� � 7KH\�ZHUH� QRW�

RQO\�RZQHUV�RI�WKH�FRPSDQ\�EXW�DOVR�VHQLRU�RIILFHUV�ZKR�FRQWUROOHG�DQG�SDUWLFLSDWHG�LQ�WKH�GD\�

WR�GD\� PDQDJHPHQW� RI� LWV� DIIDLUV�� � $V� D� UHVXOW�� WKH� (VSLQRVDV� ZHUH� LQWLPDWHO\� IDPLOLDU� ZLWK�

5LPVD¶V�)DVW�7UDFN�SURJUDP��LWV�RWKHU�OHJDO�YLRODWLRQV��DQG�WKH�GRXEOH�SDSHUZRUN�5LPVD�XVHG�WR�

FRQFHDO� WKRVH� YLRODWLRQV� IURP� &2)(35,6�� � 1XPHURXV� 5LPVD� HPSOR\HHV� KDYH� FRQILUPHG� WKH�

(VSLQRVDV¶�NQRZOHGJH�DQG�SDUWLFLSDWLRQ�LQ�WKH�IUDXGV���7KH�(VSLQRVDV�DWWHQGHG�LQWHUQDO�PHHWLQJV�

ZKHUH�WKH�IUDXGV�ZHUH�GLVFXVVHG��DQG�WKH\�UHJXODUO\�UHFHLYHG�HPDLOV�DGGUHVVLQJ�)DVW�7UDFN�DQG�

GRXEOH�SDSHUZRUN��

��� 5LPVD¶V�TXDOLW\�GHSDUWPHQW��PRUHRYHU��EHJDQ�FRPSLOLQJ�D�³0DVWHU�/LVW´�WUDFNLQJ�

WKH�YDULRXV�UHVSHFWV�LQ�ZKLFK�LWV�SURGXFWV�GLG�QRW�FRPSO\�ZLWK�WKH�ODZ���7KDW�OLVW�HQXPHUDWHG�WKH�

SURGXFWV� WKDW� HLWKHU� GLG� QRW� PDWFK� WKH� UHJLVWHUHG� IRUPXODWLRQ�� KDG� XQDXWKRUL]HG� LQJUHGLHQW�

VXSSOLHUV��RU�ODFNHG�WKH�VWDELOLW\�WHVWV�UHTXLUHG�WR�VKRZ�WKH\�ZRXOG�UHPDLQ�LQWDFW���7KH�OLVW�HYHQ�

LQFOXGHG� SLH� FKDUWV� GHSLFWLQJ� WKH� PDVVLYH� SHUFHQWDJH� RI� 5LPVD� SURGXFWV� WKDW� ZHUH� RXW� RI�

FRPSOLDQFH�� � 7KH� (VSLQRVDV� UHFHLYHG� FRSLHV� RI� WKDW� OLVW� E\� HPDLO� RQ� QXPHURXV� RFFDVLRQV� DQG�

GLVFXVVHG�LW�ZLWK�5LPVD¶V�PDQDJHPHQW�±�GLVFXVVLRQV�FKURQLFOHG�LQ�WKH�FRPSDQ\¶V�HPDLO�UHFRUGV����

��� 7KH� (VSLQRVDV� EODWDQWO\� OLHG� WR� 7HYD� GXULQJ� WKH� DFTXLVLWLRQ�� � 7KH\� OHG� D�

PDQDJHPHQW�PHHWLQJ�LQ�1HZ�<RUN�ZKHUH�7HYD�ZDV�JLYHQ�IDOVH�LQIRUPDWLRQ�DERXW�WKH�YDOLGLW\�RI�

5LPVD¶V�SURGXFW�UHJLVWUDWLRQV���$QG�GXULQJ�D�VLWH�YLVLW�WR�5LPVD¶V�SODQW�LQ�*XDGDODMDUD��7HYD�ZDV�

VKRZQ�GRVVLHUV�FRQWDLQLQJ�IDOVH�SURGXFW�IRUPXODWLRQV��VWDELOLW\�WHVWV��DQG�RWKHU�LQIRUPDWLRQ�±�WKH�

VDPH�GRXEOH�SDSHUZRUN�XVHG�WR�GHIUDXG�&2)(35,6�IRU�\HDUV����
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��� 7KH� XOWLPDWH� OLHV� FDPH� LQ� WKH� DFTXLVLWLRQ� DJUHHPHQWV� WKHPVHOYHV�� � ,Q� WKRVH�

FRQWUDFWV��WKH�(VSLQRVDV�PDGH�D�VHULHV�RI�EURDG�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�� �2QH�RI�WKHP�±�

HQWLWOHG� ³&RPSOLDQFH� ZLWK� $SSOLFDEOH� /DZV´� ±� UHSUHVHQWHG� WKDW� 5LPVD� ZDV� ³FXUUHQWO\�

FRQGXFWLQJ�� DQG� KD>G@� VLQFH� -DQXDU\� ��� ������ FRQGXFWHG� >LWV@� RSHUDWLRQV� LQ� FRPSOLDQFH� LQ� DOO�

PDWHULDO�UHVSHFWV�ZLWK�WKH�/DZV�� MXGJPHQWV�DQG�RUGHUV�DSSOLFDEOH�WR�>LW@�´� �7KDW�ZDV�D�OLH��DQG�

WKH�(VSLQRVDV�NQHZ� LW�� � )DU� IURP�FRPSO\LQJ�ZLWK� DSSOLFDEOH� ODZV��5LPVD�KDG�EXLOW� LWV� FRUUXSW�

EXVLQHVV�PRGHO�RQ�RXWULJKW�UHJXODWRU\�IUDXG����

��� 7HYD� UHOLHG� RQ� WKRVH� IDOVH� UHSUHVHQWDWLRQV� DQG� ZDUUDQWLHV� DV� ZHOO� DV� WKH� IDOVH�

LQIRUPDWLRQ�LW�UHFHLYHG�LQ�GXH�GLOLJHQFH���7KRVH�PLVUHSUHVHQWDWLRQV�GHFHLYHG�7HYD�LQWR�EHOLHYLQJ�

WKDW�5LPVD¶V�SURGXFWV�ZHUH�LQ�IXOO�FRPSOLDQFH�ZLWK�0H[LFDQ�ODZ���7HYD�FRQGXFWHG�WKRURXJK�GXH�

GLOLJHQFH� WR� FRQILUP� WKDW� EHOLHI�� � %XW� WKH� IUDXGXOHQW� GRXEOH� SDSHUZRUN� SUHYHQWHG� 7HYD� IURP�

EHLQJ� DEOH� WR� GHWHFW� WKH� YLRODWLRQV�� � 7HYD� UHSRUWHG� LWV� ILQGLQJV� WR� LWV� VHQLRU� H[HFXWLYHV�� ZKR�

DXWKRUL]HG�WKH�FRPSDQ\�WR�SD\�DSSUR[LPDWHO\������ELOOLRQ�IRU�5LPVD�DQG�LWV�LQWHOOHFWXDO�SURSHUW\��

��� -XVW� RQH�ZHHN� DIWHU� WKH� WUDQVDFWLRQ� FORVHG�� 7HYD� UHFHLYHG� DQ� DQRQ\PRXV� HPDLO�

DOHUWLQJ� LW� WR� 5LPVD¶V� IDOVH� SURGXFW� UHJLVWUDWLRQV�� GRXEOH� SDSHUZRUN�� DQG� ³DOO�DURXQG� IUDXG�´��

7HYD�LQYHVWLJDWHG�DQG�GLVFRYHUHG�ZKDW�WKH�(VSLQRVDV�KDG�NQRZQ�DOO�DORQJ�±�WKDW�WKH�(VSLQRVDV�

ZHUH�FRUUXSW�DQG�WKDW�5LPVD�ZDV�VHOOLQJ�FRXQWOHVV�SURGXFWV�LQ�YLRODWLRQ�RI�WKH�ODZ��HLWKHU�EHFDXVH�

WKH\�GLG�QRW�PDWFK�WKHLU�UHJLVWHUHG�IRUPXODWLRQV��WKH\�KDG�LQJUHGLHQWV�IURP�XQDSSURYHG�VXSSOLHUV��

WKH\�ZHUH�QRW�VXSSRUWHG�E\�WKH�QHFHVVDU\�WHVWV��RU�VRPH�FRPELQDWLRQ�RI�WKH�IRUHJRLQJ����

��� 7KH� UHVXOWV� RI� XQFRYHULQJ� WKH� (VSLQRVDV¶� IUDXG� KDYH� EHHQ� IDU�UHDFKLQJ�� � 7HYD�

UHDOL]HG� WKDW� LW� FRXOG� QRW� ODZIXOO\� VHOO� PDQ\� RI� WKH� SURGXFWV� 5LPVD� KDG� EHHQ�PDQXIDFWXULQJ���

7HYD�HQJDJHG�LQ�D�GLDORJXH�ZLWK�&2)(35,6�DERXW� WKH�SUREOHPV��DQG�&2)(35,6�FRQGXFWHG�D�

WKUHH�GD\�LQVSHFWLRQ�RI�5LPVD¶V�SODQW���$V�D�UHVXOW�RI�WKDW�LQVSHFWLRQ��&2)(35,6�RUGHUHG�7HYD�WR�

KDOW� SURGXFWLRQ� RI� ��� GLIIHUHQW� SURGXFWV�� � 7HYD� FRPSOLHG� ZLWK� WKDW� RUGHU� DQG� DOVR� KDOWHG� LWV�
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FRPPHUFLDO�PDQXIDFWXUH�DQG�VDOH�RI�QXPHURXV�RWKHU�SURGXFWV�DV�ZHOO�� �8OWLPDWHO\��&2)(35,6�

VKXW�GRZQ�WKH�SODQW�HQWLUHO\��

��� 7KH�ILQDQFLDO�LPSDFW�JRHV�WR�WKH�URRW�RI�WKH�WUDQVDFWLRQ���7HYD�DJUHHG�WR�SD\������

ELOOLRQ�IRU�5LPVD�DQG�LWV�LQWHOOHFWXDO�SURSHUW\�EDVHG�RQ�IRUHFDVWV�WKDW�DVVXPHG�WKDW�5LPVD�ZRXOG�

FRQWLQXH�WR�VHOO�SURGXFWV�LW�KDG�PDUNHWHG�LQ�WKH�SDVW���$W�WKLV�SRLQW�LW�LV�XQNQRZQ�ZKHQ��LI�HYHU��

WKH�GHIHFWLYH�SURGXFWV�ZLOO�UHWXUQ�WR�WKH�PDUNHW���7KH�(VSLQRVDV�WKXV�GHIUDXGHG�7HYD�RXW�RI�WKH�

YDOXH�LW�UHDVRQDEO\�H[SHFWHG�WR�REWDLQ�IRU�WKH������ELOOLRQ�LW�SDLG�LQ�WKH�WUDQVDFWLRQ����

��� 7KH� EXVLQHVV� WKDW� 7HYD� DFTXLUHG� ZDV� VR� LQIHFWHG� E\� WKH� (VSLQRVDV¶� FRUUXSW�

SUDFWLFHV� WKDW� LW� SXWV� 7HYD¶V� UHSXWDWLRQ� DQG� VWDWXUH� DV� D� PDQXIDFWXUHU� RI� KLJK�TXDOLW\�

SKDUPDFHXWLFDOV� DW� ULVN�� � 3DWLHQW� VDIHW\� DQG� FRPSOLDQFH� ZLWK� WKH� ODZV� JRYHUQLQJ� WKH�

FRPPHUFLDOL]DWLRQ� RI� PHGLFLQHV� DUH� LQGLVSHQVDEOH� LQ� WKLV� LQGXVWU\� DQG� HVVHQWLDO� WR� 7HYD¶V�

FRUSRUDWH� YDOXHV�� � 5LPVD¶V� XQSUHFHGHQWHG� DQG� GUDPDWLF� GHSDUWXUH� IURP� LQGXVWU\� SUDFWLFH� LV�

IXQGDPHQWDOO\�LQFRPSDWLEOH�ZLWK�WKRVH�VWDQGDUGV��

��� $FFRUGLQJO\�� 3ODLQWLIIV� EULQJ� WKLV� DFWLRQ� WR� VHHN� UHGUHVV� IRU� 'HIHQGDQWV¶� IUDXG��

EUHDFKHV�RI�FRQWUDFW��DQG�RWKHU�FODLPV�VHW�IRUWK�KHUHLQ��

7+(�3$57,(6�

��� 3ODLQWLII�5HSUHVHQWDFLRQHV�H�,QYHVWLJDFLRQHV�0pGLFDV��6�$��GH�&�9���³5LPVD´��LV�D�

SULYDWH�OLPLWHG�OLDELOLW\�FRPSDQ\��VRFLHGDG�DQyQLPD�GH�FDSLWDO�YDULDEOH��LQFRUSRUDWHG�XQGHU�WKH�

ODZV�RI�0H[LFR��DQG�LV�D�VXFFHVVRU�E\�PHUJHU�WR�7HYD�3KDUPDFHXWLFDOV�+ROGLQJV�0p[LFR��6�$��GH�

&�9���³73+0´����73+0�ZDV�DQ�LQGLUHFW�VXEVLGLDU\�RI�7HYD�3KDUPDFHXWLFDO�,QGXVWULHV�/LPLWHG��D�

JOREDO�SKDUPDFHXWLFDO� FRPSDQ\� LQFRUSRUDWHG�XQGHU� WKH� ODZV�RI� ,VUDHO�� �73+0�ZDV�RQH�RI� WKH�

WZR�FRUSRUDWH�HQWLWLHV�WKDW�7HYD�XVHG�WR�DFTXLUH�5LPVD�DQG�LWV�LQWHOOHFWXDO�SURSHUW\���)ROORZLQJ�

WKH� DFTXLVLWLRQ�� 73+0� ZDV� PHUJHG� LQWR� 5LPVD�� ZKLFK� VXFFHHGHG� WR� 73+0¶V� ULJKWV� LQ�

FRQQHFWLRQ�ZLWK�WKH�DFTXLVLWLRQ����
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��� 3ODLQWLII� /HPHU\�� 6�$�� GH�&�9�� LV� D� SULYDWH� OLPLWHG� OLDELOLW\� FRPSDQ\� �VRFLHGDG�

DQyQLPD�GH�FDSLWDO�YDULDEOH��LQFRUSRUDWHG�XQGHU�WKH�ODZV�RI�0H[LFR���/HPHU\�LV�DQRWKHU�LQGLUHFW�

VXEVLGLDU\� RI� 7HYD� 3KDUPDFHXWLFDO� ,QGXVWULHV� /LPLWHG�� DQG�ZDV� WKH� RWKHU� FRUSRUDWH� HQWLW\� WKDW�

7HYD�XVHG�WR�DFTXLUH�5LPVD�IURP�WKH�(VSLQRVDV����

��� 'HIHQGDQW�)HUQDQGR�(VSLQRVD�$EGDOi�LV�D�QDWXUDO�SHUVRQ�ZKR�UHVLGHV�LQ�0H[LFR�

&LW\��0H[LFR���+H�ZDV�IRUPHUO\�DQ�RZQHU�RI�5LPVD�DV�ZHOO�DV�LWV�2SHUDWLRQDO�3UHVLGHQW��DQG�KH�

VROG�WKH�FRPSDQ\�WR�73+0�DQG�/HPHU\��

��� 'HIHQGDQW�/HRSROGR�GH�-HV~V�(VSLQRVD�$EGDOi�LV�D�QDWXUDO�SHUVRQ�ZKR�UHVLGHV�LQ�

=DSRSDQ�� QHDU� *XDGDODMDUD�� 0H[LFR�� � +H� LV� WKH� EURWKHU� RI� )HUQDQGR� (VSLQRVD�� � /HRSROGR�

(VSLQRVD�ZDV� IRUPHUO\� DQ�RZQHU�RI�5LPVD�DV�ZHOO� DV� LWV�([HFXWLYH�3UHVLGHQW�� DQG�KH� VROG� WKH�

FRPSDQ\�WR�73+0�DQG�/HPHU\����

��� 'HIHQGDQW� 3370� ,QWHUQDWLRQDO� 6�j�U�O�� �³3370´�� LV� D� SULYDWH� OLPLWHG� OLDELOLW\�

FRPSDQ\��VRFLpWp�j�UHVSRQVDELOLWp�OLPLWpH��LQFRUSRUDWHG�XQGHU�WKH�ODZV�RI�/X[HPERXUJ���3370�

KHOG�YDULRXV�SDWHQWV��WUDGHPDUNV��DQG�RWKHU�LQWHOOHFWXDO�SURSHUW\�WKDW�5LPVD�XVHV�LQ�LWV�EXVLQHVV���

3370� LV� RZQHG� WKURXJK� D� FRPSOH[� FKDLQ� RI� WUXVWV� DQG� RWKHU� HQWLWLHV�� EXW� LV� XOWLPDWHO\�

EHQHILFLDOO\�RZQHG�DQG�FRQWUROOHG�E\�WKH�(VSLQRVDV�DQG�WKHLU�UHODWHG�SDUWLHV�RU�DIILOLDWHV���3370�

VROG�LWV�LQWHOOHFWXDO�SURSHUW\�WR�73+0�LQ�FRQQHFWLRQ�ZLWK�WKH�DFTXLVLWLRQ�RI�5LPVD����

-85,6',&7,21�$1'�9(18(�

��� 7KLV� &RXUW� KDV� MXULVGLFWLRQ� SXUVXDQW� WR� 1HZ� <RUN� *HQHUDO� 2EOLJDWLRQV� /DZ�

��������� �'HIHQGDQWV�)HUQDQGR�(VSLQRVD��/HRSROGR�(VSLQRVD�� DQG�3370�DUH�QRW� UHVLGHQWV�RI�

WKLV� 6WDWH�� � 7KH� DFWLRQ� DULVHV� RXW� RI� DQG� UHODWHV� WR� D� 6KDUH� 3XUFKDVH� $JUHHPHQW� DQG� $VVHW�

3XUFKDVH�$JUHHPHQW� WKDW� GHVLJQDWH�1HZ�<RUN� ODZ� DV� WKH� DSSOLFDEOH� ODZ� SXUVXDQW� WR�*HQHUDO�

2EOLJDWLRQV� /DZ� ��������� � 7KH� 6KDUH� 3XUFKDVH� $JUHHPHQW� DQG� $VVHW� 3XUFKDVH� $JUHHPHQW�

SURYLGH�IRU�FRQVLGHUDWLRQ�LQ�H[FHVV�RI�RQH�PLOOLRQ�GROODUV�DQG�UHODWH�WR�DQ�REOLJDWLRQ�DULVLQJ�RXW�
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RI�D�WUDQVDFWLRQ�WKDW�FRYHUV�PRUH�WKDQ�RQH�PLOOLRQ�GROODUV���7KH�6KDUH�3XUFKDVH�$JUHHPHQW�DQG�

$VVHW�3XUFKDVH�$JUHHPHQW�HDFK�FRQWDLQ�D�SURYLVLRQ�ZKHUHE\�'HIHQGDQWV�DJUHHG�WR�VXEPLW�WR�WKH�

MXULVGLFWLRQ�RI�WKH�FRXUWV�RI�WKLV�6WDWH���

��� 7KLV�&RXUW�KDV�SHUVRQDO� MXULVGLFWLRQ�RYHU�'HIHQGDQWV�EHFDXVH� WKH\�FRQVHQWHG� WR�

MXULVGLFWLRQ�LQ�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�DQG�$VVHW�3XUFKDVH�$JUHHPHQW���

��� 9HQXH� LV� SURSHU� LQ� WKLV� &RXUW� SXUVXDQW� WR�1HZ�<RUN�*HQHUDO� 2EOLJDWLRQV� /DZ�

���������&3/5�������DQG�WKH�FRQVHQW�RI�WKH�SDUWLHV�DV�VHW�IRUWK�DERYH���

)$&78$/�$//(*$7,216�

7HYD¶V�3ODQV�7R�$FTXLUH�5LPVD�IURP�WKH�(VSLQRVDV�

��� 7HYD� 3KDUPDFHXWLFDO� ,QGXVWULHV� /LPLWHG� LV� D� JOREDO� SKDUPDFHXWLFDO� FRPSDQ\�

FRPPLWWHG� WR� LQFUHDVLQJ� DFFHVV� WR� KLJK�TXDOLW\� KHDOWKFDUH� E\� GHYHORSLQJ�� SURGXFLQJ�� DQG�

PDUNHWLQJ� DIIRUGDEOH� JHQHULF� DQG� VSHFLDOW\� SKDUPDFHXWLFDO� SURGXFWV�� � ,QFRUSRUDWHG� LQ� ,VUDHO� LQ�

����� DV� WKH� VXFFHVVRU� WR�RWKHU� FRPSDQLHV�GDWLQJ�EDFN� WR�������7HYD�QRZ�RSHUDWHV� LQ�PDUNHWV�

WKURXJKRXW�WKH�ZRUOG����

��� 7HYD�LV�WKH�OHDGLQJ�JHQHULF�GUXJ�FRPSDQ\�LQ�ERWK�WKH�8QLWHG�6WDWHV�DQG�(XURSH��

ZLWK�D�JOREDO�SRUWIROLR�RI�RYHU�������GLIIHUHQW�PROHFXOHV���,Q�DGGLWLRQ�WR�JHQHULF�SURGXFWV��7HYD�

DOVR� KDV� DQ� H[WHQVLYH� SRUWIROLR� RI� SDWHQWHG� DQG� RWKHU� VSHFLDOW\� PHGLFLQHV�� � 7KRVH� SURGXFWV�

LQFOXGH�&RSD[RQH��WKH�OHDGLQJ�PXOWLSOH�VFOHURVLV�WKHUDS\�LQ�WKH�8QLWHG�6WDWHV�DQG�ZRUOGZLGH��DV�

ZHOO�DV�RWKHU�WUHDWPHQWV�IRU�FHQWUDO�QHUYRXV�V\VWHP�DQG�UHVSLUDWRU\�GLVRUGHUV����

��� :KLOH� 7HYD� LV� D� JOREDO� FRPSDQ\�� LWV� SUHVHQFH� LQ� WKH� 8QLWHG� 6WDWHV� WKURXJK� LWV�

VXEVLGLDU\�7HYD�3KDUPDFHXWLFDOV�86$��,QF��LV�SDUWLFXODUO\�VXEVWDQWLDO���0RUH�WKDQ�����RI�7HYD¶V�

ZRUOGZLGH�UHYHQXH�FRPHV�IURP�8�6��VDOHV���7HYD�PDLQWDLQV�LWV�1RUWK�$PHULFDQ�KHDGTXDUWHUV�LQ�

1RUWK�:DOHV��3HQQV\OYDQLD��DQG�HPSOR\V�DSSUR[LPDWHO\�������SHRSOH�DFURVV�WKH�FRQWLQHQW�����
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��� 4XDOLW\� LV� RQH�RI�7HYD¶V� NH\� FRUSRUDWH� YDOXHV�� �7KH� FRPSDQ\� LV� FRPPLWWHG�QRW�

RQO\�WR�FRPSO\LQJ�ZLWK�PLQLPXP�UHJXODWRU\�UHTXLUHPHQWV��EXW�DOVR�WR�GHYHORSLQJ�DQG�OHYHUDJLQJ�

TXDOLW\�DV�D�FRPSHWLWLYH�DGYDQWDJH���7HYD�FRQWLQXHV�WR�IRFXV�RQ�EXLOGLQJ�D�VROLG�DQG�VXVWDLQDEOH�

TXDOLW\�FRPSOLDQFH�IRXQGDWLRQ�DQG�PDNLQJ�TXDOLW\�D�SULRULW\�EH\RQG�FRPSOLDQFH�WKDW�LV�SDUW�RI�LWV�

FRUSRUDWH�FXOWXUH���

��� 7R� H[SDQG� LWV� SUHVHQFH� WKURXJKRXW� WKH� ZRUOG�� 7HYD� KDV� RIWHQ� DFTXLUHG� RU�

FROODERUDWHG� ZLWK� RWKHU� FRPSDQLHV�� � ,Q� 1RYHPEHU� ������ IRU� H[DPSOH�� 7HYD� DJUHHG� WR� D� QHZ�

YHQWXUH�ZLWK�7DNHGD�3KDUPDFHXWLFDO�&RPSDQ\�/LPLWHG� LQ�-DSDQ��VHHNLQJ�WR�FRPELQH�7DNHGD¶V�

OHDGLQJ�EUDQG�UHSXWDWLRQ�DQG�VWURQJ�GLVWULEXWLRQ�SUHVHQFH�ZLWK�7HYD¶V�RSHUDWLRQDO�H[SHUWLVH���,Q�

-XO\�������7HYD�DQQRXQFHG�DQ�DJUHHPHQW�ZLWK�$OOHUJDQ�SOF��D�JOREDO�SKDUPDFHXWLFDO�FRPSDQ\�

EDVHG� LQ� ,UHODQG�� WR� DFTXLUH� $FWDYLV� *HQHULFV� IRU� DSSUR[LPDWHO\� ���� ELOOLRQ� LQ� FDVK� DQG� ����

PLOOLRQ� 7HYD� VKDUHV� ±� D� WUDQVDFWLRQ� WKDW� KDV� VLQFH� FORVHG�� � 7HYD� KDV� SURFHHGHG� ZLWK� WKRVH�

DFTXLVLWLRQV� DQG� FROODERUDWLRQV� WR� H[SDQG� LWV� SUHVHQFH� LQ� RWKHU� PDUNHWV� ZKLOH� PDLQWDLQLQJ� LWV�

UHSXWDWLRQ�IRU�SURGXFW�TXDOLW\���

��� ,W�ZDV�ZLWK�WKRVH�VDPH�JRDOV�LQ�PLQG�WKDW�7HYD�FRQWHPSODWHG�DFTXLULQJ�RQH�RI�WKH�

OHDGLQJ� LQGHSHQGHQW� 0H[LFDQ� SKDUPDFHXWLFDO� FRPSDQLHV�� 5HSUHVHQWDFLRQHV� H� ,QYHVWLJDFLRQHV�

0pGLFDV��6�$��GH�&�9��±�D�FRPSDQ\�EHWWHU�NQRZQ�DV�³5LPVD�´��)RXQGHG�LQ������LQ�0H[LFR�&LW\�

E\� /HRSROGR� (VSLQRVD�� WKH� IDWKHU� RI� WKH� WZR� LQGLYLGXDO� GHIHQGDQWV� LQ� WKLV� FDVH�� 5LPVD� ZDV�

RULJLQDOO\� D� SKDUPDFHXWLFDO� GLVWULEXWRU�� � 2YHU� WKH� HQVXLQJ� ��� \HDUV�� LW� H[SDQGHG� LQWR�

PDQXIDFWXULQJ� DQG� GHYHORSHG� DQ� H[WHQVLYH� SRUWIROLR� RI� VSHFLDOW\� SKDUPDFHXWLFDO� SURGXFWV���

5LPVD�EHFDPH�RQH�RI� WKH� ODUJHVW�DQG�PRVW�ZHOO�NQRZQ�LQGHSHQGHQW�SKDUPDFHXWLFDO�FRPSDQLHV�

LQ�0H[LFR����

��� 'HIHQGDQWV� )HUQDQGR� DQG�/HRSROGR�(VSLQRVD�ZRUNHG� DW� WKHLU� IDWKHU¶V� FRPSDQ\�

WKURXJKRXW� LWV� ���\HDU� KLVWRU\� DQG� FRQWLQXHG� WR� PDQDJH� WKH� FRPSDQ\� IROORZLQJ� KLV� GHDWK� LQ�
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������ � )HUQDQGR�(VSLQRVD� VHUYHG� DV�5LPVD¶V�2SHUDWLRQDO� 3UHVLGHQW��ZKLOH� /HRSROGR�(VSLQRVD�

VHUYHG�DV�LWV�([HFXWLYH�3UHVLGHQW���

��� 5LPVD� DSSHDUHG� WR� EH� DQ� LGHDO� ILW� IRU� 7HYD¶V� VWUDWHJ\� RI� LQFUHDVLQJ� LWV� SURGXFW�

RIIHULQJV�LQ�NH\�HPHUJLQJ�PDUNHWV�LQ�D�PDQQHU�FRQVLVWHQW�ZLWK�LWV�UHSXWDWLRQ�IRU�SURGXFW�TXDOLW\���

0H[LFR�LV�WKH�VHFRQG�ODUJHVW�PDUNHW�LQ�/DWLQ�$PHULFD�DQG�RQH�RI�WKH�WRS�ILYH�HPHUJLQJ�PDUNHWV�

JOREDOO\���5LPVD�DSSHDUHG�WR�RIIHU�7HYD�D�VLJQLILFDQW�SODWIRUP�IRU�JURZWK�E\�FRPELQLQJ�D�VWURQJ�

EUDQG� LQ� 0H[LFR�� D� SRUWIROLR� RI� SDWHQW�SURWHFWHG� SURGXFWV�� DQG� D� OR\DO� FXVWRPHU� EDVH� RI�

SK\VLFLDQV��SDWLHQWV��DQG�KHDOWKFDUH�SURYLGHUV����

5LPVD¶V�&RQFHDOHG�+LVWRU\�RI�,OOHJDO�&RQGXFW�

��� 8QEHNQRZQVW�WR�7HYD��WKH�WUXH�VLWXDWLRQ�DW�5LPVD�ZDV�YHU\�GLIIHUHQW���5LPVD�KDG�

D� ORQJVWDQGLQJ� KLVWRU\� RI� XQODZIXO� FRQGXFW� WKDW�ZHQW� WR� WKH� KHDUW� RI� LWV� SURGXFW� LQWHJULW\� DQG�

FRPSOLDQFH�REOLJDWLRQV��

��� $V� LQ� WKH� 8QLWHG� 6WDWHV��0H[LFR¶V� SKDUPDFHXWLFDO� VHFWRU� LV� D� FORVHO\� UHJXODWHG�

LQGXVWU\���0H[LFR¶V�*HQHUDO�+HDOWK�/DZ�DQG�LPSOHPHQWLQJ�UHJXODWLRQV�WKRURXJKO\�UHJXODWH�ERWK�

WKH� PDQXIDFWXUH� DQG� VDOH� RI� SKDUPDFHXWLFDO� SURGXFWV�� � 7KRVH� ODZV� DUH� DGPLQLVWHUHG� E\� WKH�

0LQLVWU\� RI� +HDOWK� DV� ZHOO� DV� WKH� &RPLVLyQ� )HGHUDO� SDUD� OD� 3URWHFFLyQ� &RQWUD� 5LHVJRV�

6DQLWDULRV�� RU� ³&2)(35,6´� ±� WKH�0H[LFDQ� HTXLYDOHQW� RI� WKH� )RRG� DQG�'UXJ�$GPLQLVWUDWLRQ���

&2)(35,6� LV� UHVSRQVLEOH� IRU� HQIRUFLQJ� DQG� VXSHUYLVLQJ� FRPSOLDQFH� ZLWK� 0H[LFR¶V�

SKDUPDFHXWLFDO�ODZV�DQG�UHJXODWLRQV���

��� 7R�SURWHFW�WKH�SXEOLF�KHDOWK��0H[LFDQ�ODZ�UHTXLUHV�SKDUPDFHXWLFDO�FRPSDQLHV�WR�

REWDLQ� D� ³VDQLWDU\� UHJLVWUDWLRQ´� IURP� &2)(35,6� IRU� HDFK� SURGXFW� WKH� FRPSDQ\� VHHNV� WR�

FRPPHUFLDOL]H�� � &2)(35,6� JUDQWV� D� VDQLWDU\� UHJLVWUDWLRQ� RQO\� DIWHU� GHWHUPLQLQJ� WKDW� WKH�

FRPSRVLWLRQ�RI�D�SURGXFW�DQG�WKH�PDQXIDFWXULQJ�SURFHVV�FRPSO\�ZLWK�DSSOLFDEOH�VDIHW\��HIILFDF\��

DQG�TXDOLW\�UHTXLUHPHQWV���7KH�SKDUPDFHXWLFDO�FRPSDQ\�PXVW�DSSO\�IRU�D�UHJLVWUDWLRQ�DQG�VXEPLW�
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WR� &2)(35,6� DOO� QHFHVVDU\� LQIRUPDWLRQ� UHTXLUHG� E\� 0H[LFDQ� ODZ�� LQFOXGLQJ� WKH� SURSRVHG�

IRUPXODWLRQ�� WKH� VXSSOLHUV�RI� WKH�DFWLYH�SKDUPDFHXWLFDO� LQJUHGLHQWV�� WKH�PDQXIDFWXULQJ�SURFHVV��

WKH� YDOLGDWLRQ� SURFHVV� DQG� DQDO\WLFDO� PHWKRGV�� DQG� WHVW� UHVXOWV� GHPRQVWUDWLQJ� WKH� SURGXFW¶V�

VWDELOLW\�RYHU�WLPH���

��� 2QFH� &2)(35,6� JUDQWV� D� VDQLWDU\� UHJLVWUDWLRQ�� 0H[LFDQ� ODZ� UHTXLUHV� VWULFW�

FRPSOLDQFH�ZLWK�LWV� WHUPV�� �7KH�FRPSRVLWLRQ�RI�WKH�SURGXFW�PXVW�FRQIRUP�WR�WKH�VSHFLILFDWLRQV�

&2)(35,6�DSSURYHG��DQG�WKH�PDQXIDFWXUHU�PXVW�FRPSO\�ZLWK�DOO�WKH�SURFHVVHV�OLVWHG�DERYH���,I�

D� SKDUPDFHXWLFDO� SURGXFW� GHYLDWHV� IURP� WKH� UHJLVWUDWLRQ� LQ� LWV� LGHQWLW\�� SXUHQHVV�� SUHVHUYDWLRQ��

SUHSDUDWLRQ�� GRVDJH�� RU�PDQXIDFWXULQJ��0H[LFDQ� ODZ� KROGV� ERWK� WKH� RZQHU� RI� WKH� IDFLOLW\� DQG��

LWV� GHVLJQDWHG� +HDOWK� &RPSOLDQFH� 2IILFHU� MRLQWO\� OLDEOH�� � &2)(35,6� SHULRGLFDOO\� DXGLWV�

SKDUPDFHXWLFDO�PDQXIDFWXUHUV�WR�HQVXUH�WKHLU�FRPSOLDQFH����

��� $V�LQ�WKH�8QLWHG�6WDWHV��YLRODWLRQV�RI�WKRVH�UHTXLUHPHQWV�FDQ�UHVXOW�LQ�VXEVWDQWLDO�

SHQDOWLHV���0H[LFDQ�ODZ�SURYLGHV�IRU�D�UDQJH�RI�SHQDOWLHV�LQFOXGLQJ�ILQHV��UHYRFDWLRQ�RI�VDQLWDU\�

UHJLVWUDWLRQV�� VXVSHQVLRQ� RI� RSHUDWLRQV�� SHUPDQHQW� FORVXUH�� RU� HYHQ� GHWHQWLRQ�� � *LYHQ� WKH�

SRWHQWLDO� KHDOWK� ULVNV�� 0H[LFDQ� ODZ� DOVR� SUHVFULEHV� FULPLQDO� SHQDOWLHV� IRU� FHUWDLQ� YLRODWLRQV���

0DQXIDFWXULQJ�RI�SKDUPDFHXWLFDO�SURGXFWV�ZLWKRXW� WKH�QHFHVVDU\� UHJLVWUDWLRQV� LV�SXQLVKDEOH�E\�

WKUHH�WR�ILIWHHQ�\HDUV¶�LPSULVRQPHQW��DV�ZHOO�DV�VXEVWDQWLDO�ILQHV����

��� 5LPVD�ZDV�VXEMHFW� WR� WKRVH�REOLJDWLRQV�DQG�ZDV�UHTXLUHG�WR�REWDLQ�D�UHJLVWUDWLRQ�

IRU�HDFK�SKDUPDFHXWLFDO�SURGXFW�LW�PDQXIDFWXUHG�RU�GLVWULEXWHG���%XW�5LPVD�GHYLVHG�D�VFKHPH�WR�

HYDGH�WKRVH�UHTXLUHPHQWV���5DWKHU�WKDQ�VXEPLWWLQJ�IRUPXODWLRQV�WR�&2)(35,6�IRU�ILQDO�SURGXFWV�

UHDG\�WR�ODXQFK��5LPVD�VXEPLWWHG�PDGH�XS�³SDSHU´�IRUPXODWLRQV�IRU�SURGXFWV�QRW�\HW�GHYHORSHG�

RU�WHVWHG���5LPVD�GLG�VR�HYHQ�WKRXJK�LW�KDG�QR�H[SHFWDWLRQ�WKDW�WKH�IRUPXODWLRQV�IRU�WKH�ILQLVKHG�

SURGXFWV�ZRXOG� FRUUHVSRQG� WR� WKH� RQHV� LW� ZDV� VXEPLWWLQJ�� � %\� VXEPLWWLQJ� WKRVH� IDOVH� ³SDSHU´�

IRUPXODWLRQV�HDUO\�LQ�WKH�SURGXFW�GHYHORSPHQW�SURFHVV��5LPVD�VRXJKW�WR�DYRLG�WKH�ULVNV��GHOD\V��
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DQG�EXUGHQV�RI�UHJLVWHULQJ�ILQLVKHG��WHVWHG�SURGXFWV���5LPVD�UHIHUUHG�WR�WKDW�VFKHPH�LQWHUQDOO\�DV�

³)DVW�7UDFN´�RU�³)7�´���

��� 5LPVD�XVHG�LWV�)DVW�7UDFN�SURJUDP�WR�UHJLVWHU�QXPHURXV�SURGXFWV�RYHU�WKH�\HDUV���

7KH�VFKHPH�SURYHG�SDUWLFXODUO\�XVHIXO� LQ�FRQQHFWLRQ�ZLWK�D�UHJXODWRU\�FKDQJH�WKDW�RFFXUUHG� LQ�

HDUO\� ������ � 7KDW� \HDU�� 0H[LFDQ� DXWKRULWLHV� DOWHUHG� WKH� UHJLVWUDWLRQ� UHTXLUHPHQWV� IRU� QHZ�

³FRPELQDWLRQ´� SURGXFWV� ZLWK� PXOWLSOH� DFWLYH� SKDUPDFHXWLFDO� LQJUHGLHQWV�� � %HIRUH� ������

UHJXODWRUV�JHQHUDOO\�GLG�QRW�UHTXLUH�FOLQLFDO�VWXGLHV�RU�VLPLODU�WHVWV�IRU�FRPELQDWLRQ�SURGXFWV�VR�

ORQJ�DV�WKH�FRQVWLWXHQW�LQJUHGLHQWV�KDG�HDFK�EHHQ�VHSDUDWHO\�DSSURYHG���7KH������DPHQGPHQW�GLG�

DZD\�ZLWK�WKDW�H[HPSWLRQ����

��� �0DQ\� RI� 5LPVD¶V� SURGXFWV� ZHUH� FRPELQDWLRQ� SURGXFWV�� � 8SRQ� OHDUQLQJ� RI� WKH�

SURSRVHG� FKDQJH�� 5LPVD� IRUHVDZ� D� VHULRXV� REVWDFOH� WR� WKH� QHZ� FRPELQDWLRQ� SURGXFWV� LQ� LWV�

GHYHORSPHQW�SLSHOLQH����

��� 5LPVD�XVHG�LWV�)DVW�7UDFN�SURJUDP�WR�FLUFXPYHQW�WKDW�FKDQJH�E\�VXEPLWWLQJ�IDOVH�

³SDSHU´� IRUPXODWLRQV� IRU� FRPELQDWLRQ� SURGXFWV� LQ� LWV� SLSHOLQH� EHIRUH� WKH� HIIHFWLYH� GDWH� RI� WKH�

�����DPHQGPHQW���)DFW�7UDFN�GUDPDWLFDOO\�LQFUHDVHG�WKH�QXPEHU�RI�UHJLVWUDWLRQV�5LPVD�ZDV�DEOH�

WR�REWDLQ�EHIRUH�WKH�UHJXODWLRQV�ZHQW�LQWR�HIIHFW���$�WUDFNLQJ�FKDUW�IURP�1RYHPEHU������VKRZV�

��� GLIIHUHQW� SURGXFWV� EHLQJ� UHJLVWHUHG� WKURXJK� ³)DVW� 7UDFN´� SURFHGXUHV� ZLWK� DFFHOHUDWHG�

UHJLVWUDWLRQ�VFKHGXOHV���%\�FRQWUDVW��WKH�FKDUW�OLVWV�RQO\����SURGXFWV�VODWHG�IRU�UHJLVWUDWLRQ�WKURXJK�

³1RUPDO´��L�H���OHJDO��SURFHGXUHV�±�PRVW�ZLWK�VLJQLILFDQWO\�ODWHU�SURMHFWHG�UHJLVWUDWLRQ�GDWHV���

��� 5LPVD¶V� SDSHU� IRUPXODWLRQV�ZHUH� EDVHG� RQ� VSHFXODWLRQ� DERXW�ZKDW� WKH� ILQLVKHG�

SURGXFWV�ZRXOG� FRQWDLQ� UDWKHU� WKDQ� DFFXUDWH� LQIRUPDWLRQ� DERXW�ZKDW� WKH� SURGXFWV� DFWXDOO\� GLG�

FRQWDLQ�� � $V� D� UHVXOW��PDQ\� RI� WKH� SURGXFWV� 5LPVD� ODXQFKHG� GHSDUWHG� VXEVWDQWLDOO\� IURP� WKHLU�

UHJLVWHUHG�IRUPXODWLRQV���%\�$XJXVW�������5LPVD�ZDV�PDQXIDFWXULQJ�DW�OHDVW����SURGXFWV�ZKRVH�

IRUPXODWLRQV�GLG�QRW�PDWFK�WKHLU�UHJLVWUDWLRQV���$V�5LPVD�ZHOO�NQHZ��WKDW�PDQXIDFWXUH�DQG�VDOH�
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RI� XQUHJLVWHUHG� RU� IUDXGXOHQWO\� UHJLVWHUHG� SKDUPDFHXWLFDO� SURGXFWV� ZDV� D� VHULRXV� YLRODWLRQ� RI�

0H[LFDQ�ODZ����

��� 6RPH�5LPVD�HPSOR\HHV�H[SUHVVHG�DODUP�DERXW� WKH�FRPSDQ\¶V�FRUUXSW�SUDFWLFHV���

,Q� $XJXVW� ������ IRU� H[DPSOH�� 5LPVD¶V� 4XDOLW\� 'LUHFWRU� GUDIWHG� DQ� HPDLO� LQWHQGHG� IRU� WKH�

(VSLQRVDV� ZDUQLQJ� DERXW� DQ� XSFRPLQJ� &2)(35,6� DXGLW�� ZKLFK� VKH� VKDUHG� ZLWK� RWKHU� VHQLRU�

PDQDJHPHQW���7KDW�HPDLO�VWDWHG���³,Q�WKLV�YLVLW�WKH\�ZLOO�YHULI\��DPRQJ�RWKHU�WKLQJV��WKDW�ZH�DUH�

PDQXIDFWXULQJ� SURGXFWV� DFFRUGLQJ� WR� WKH� FRQGLWLRQV� VHW� IRUWK� LQ� WKH� DXWKRUL]HG� 2IILFLDO�

5HJLVWUDWLRQ�/HWWHUV���,�GR�QRW�QHHG�WR�UHPLQG�\RX�WKDW�DV�D�UHVXOW�RI�WKH�)DVW�7UDFN�SURGXFWV��WKLV�

GRHV�QRW�FRPSO\��DQG�ZH�NHHS�LQFUHDVLQJ�RXU�OLVW�RI�QRQFRPSOLDQFH��������´��4XRWLQJ�SURYLVLRQV�RI�

0H[LFDQ� FULPLQDO� ODZ� WKDW� SUHVFULEHG� OHQJWK\� SULVRQ� WHUPV� IRU� VHOOLQJ� XQUHJLVWHUHG�

SKDUPDFHXWLFDOV��VKH�LPSORUHG���³,�DP�UHDOO\�YHU\�ZRUULHG��DQG�,�GR�QRW�ZDQW�WR�VXIIHU�WKH�OHJDO�

FRQVHTXHQFHV�RI�ZKDW�ZH�DUH�GRLQJ�RXWVLGH�WKH�ODZ���<RX�NQRZ�,�KDYH�WZR�FKLOGUHQ�WKDW�GHSHQG�

VROHO\�RQ�PH��������´���

��� 5LPVD� GLVPLVVHG� WKRVH� FRQFHUQV�� �$QRWKHU� VHQLRU� RIILFHU� UHVSRQGHG� WR� WKH� GUDIW�

HPDLO�E\�SRLQWLQJ�RXW�WKDW�5LPVD�KDG�³JUDQW>HG@�H[WUDRUGLQDU\�ILQDQFLDO�ERQXVHV´�WR�WKH�TXDOLW\�

GHSDUWPHQW�DQG�WKDW�³WKHUH�ZHUH�QR�FRPSODLQWV�LQ�WKDW�UHJDUG�´��³>7@KH�VDODU\�ZH�JHW�´�KH�FKLGHG��

³LV�WR�SURYLGH�VROXWLRQV�DQG�QRW�SUREOHPV��������´���

��� 5DWKHU� WKDQ� IL[� WKH�SUREOHPV��5LPVD�GHYLVHG� LQFUHDVLQJO\�VRSKLVWLFDWHG�VFKHPHV�

WR�FRQFHDO�LWV�ZURQJGRLQJ���7KRVH�VFKHPHV�ZHUH�GHVLJQHG�WR�GHFHLYH�&2)(35,6�DQG�SUHYHQW�WKH�

DJHQF\�IURP�XQFRYHULQJ�WKH�)DVW�7UDFN�SURJUDP�GXULQJ�DXGLWV����

��� )LUVW�� 5LPVD� FUDIWHG� D� VFKHPH� LW� UHIHUUHG� WR� LQWHUQDOO\� DV� ³GRXEOH� SDSHUZRUN�´��

8QGHU� WKDW� VFKHPH�� 5LPVD� ZRXOG� FUHDWH� WZR� VHWV� RI� GRFXPHQWV� IRU� WKH� SURGXFWV� LW� H[SHFWHG�

&2)(35,6� WR� LQVSHFW�� �2QH� VHW�ZRXOG� FRQWDLQ� WUXH� LQIRUPDWLRQ� IRU�5LPVD¶V�RZQ� LQWHUQDO�XVH���

7KH�VHFRQG�VHW�ZRXOG�FRQWDLQ� IDOVH� LQIRUPDWLRQ� WKDW�PDWFKHG� WKH� UHJLVWUDWLRQV�&2)(35,6�KDG�
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LVVXHG�EDVHG�RQ�5LPVD¶V�IUDXGXOHQW�VXEPLVVLRQV���5LPVD�ZRXOG�WKHQ�HQVXUH�WKDW�&2)(35,6�VDZ�

RQO\�WKDW�VHFRQG��IDOVH�VHW�RI�SDSHUZRUN�GXULQJ�DXGLWV����

��� $W�RQH�SRLQW��5LPVD�GHYHORSHG�D� V\VWHP� WR�GLVWLQJXLVK�EHWZHHQ� WKH� WZR� VHWV�RI�

GRFXPHQWV�� � 5LPVD� SODFHG� D� IRRWHU� RQ� WKH� ERWWRP� RI� WKH� GRFXPHQW� ZKRVH� ORFDWLRQ� LQGLFDWHG�

ZKHWKHU� WKH� LQIRUPDWLRQ� ZDV� WUXH� RU� IDOVH�� � $� IRRWHU� RQ� WKH� OHIW� VLGH� RI� WKH� SDJH� PHDQW� WKH�

GRFXPHQW�FRQWDLQHG�WUXH�LQIRUPDWLRQ�DQG�WKHUHIRUH�FRXOG�QRW�EH�VKRZQ�WR�&2)(35,6���$�IRRWHU�

RQ�WKH�ULJKW�VLGH�PHDQW�WKH�GRFXPHQW�FRQWDLQHG�IDOVH�LQIRUPDWLRQ�±�EXW�LQIRUPDWLRQ�WKDW�PDWFKHG�

WKH�UHJLVWUDWLRQV�DQG�FRXOG�WKHUHIRUH�EH�VKRZQ����

��� 5LPVD� WRRN�D�VLPLODU�DSSURDFK�ZLWK� LWV�HOHFWURQLF�ILOHV�� �5LPVD�NHSW�PXFK�RI� LWV�

FRUSRUDWH� GDWD� RQ� D� 6$3� V\VWHP�� D� WKLUG�SDUW\� VRIWZDUH� SODWIRUP� PDQ\� EXVLQHVVHV� XVH� IRU�

HQWHUSULVH�PDQDJHPHQW���,Q�DGGLWLRQ��5LPVD�PDLQWDLQHG�D�VHSDUDWH�V\VWHP�NQRZQ�DV�WKH�5$3��RU�

5HYLVLyQ�$QXDO�GH�3URGXFWR�±�VSHFLDOL]HG�VRIWZDUH�XVHG�WR�WUDFN�PDQXIDFWXULQJ�LQIRUPDWLRQ�WKDW�

0H[LFDQ� ODZ� UHTXLUHG� LW� WR� NHHS�� � -XVW� DV� ZLWK� LWV� GRXEOH� SDSHUZRUN�� 5LPVD� PDLQWDLQHG� WZR�

GLIIHUHQW�YHUVLRQV�RI�WKRVH�V\VWHPV���2QH�FRQWDLQHG�WUXH�GDWD�IRU�5LPVD¶V�RZQ�LQWHUQDO�XVH���7KH�

RWKHU�FRQWDLQHG�IDOVH�GDWD�WKDW�PDWFKHG�WKH�UHJLVWUDWLRQV�DQG�FRXOG�WKXV�EH�VKRZQ�GXULQJ�DXGLWV����

��� 5LPVD� PDGH� WKRVH� SDUDOOHO� V\VWHPV� DV� GLVFUHHW� DV� SRVVLEOH�� � ,WV� LQIRUPDWLRQ�

WHFKQRORJ\�GHSDUWPHQW�HQJLQHHUHG�WKH�5$3�VR�WKDW��LI�D�5LPVD�HPSOR\HH�FOLFNHG�WKH�OHIW�EXWWRQ�

RQ�WKH�PRXVH��WKH�V\VWHP�ZRXOG�GLVSOD\�WUXH�GDWD�IRU�5LPVD¶V�RZQ�LQWHUQDO�XVH���,I�WKH�HPSOR\HH�

FOLFNHG�WKH�ULJKW�EXWWRQ��WKH�V\VWHP�ZRXOG�GLVSOD\�IDOVH�LQIRUPDWLRQ�WR�VKRZ�&2)(35,6����

��� 5LPVD¶V�UHJXODWRU\�IUDXG�ZDV�QRW�OLPLWHG�WR�LWV�IDOVH�SURGXFW�IRUPXODWLRQV���5LPVD�

DOVR�KDG�WR�REWDLQ�&2)(35,6�DSSURYDO�IRU�WKH�VXSSOLHUV�RI�WKH�DFWLYH�SKDUPDFHXWLFDO�LQJUHGLHQWV�

LQ� LWV�SURGXFWV�� � ,Q�PDQ\�FDVHV��5LPVD�DFTXLUHG� LQJUHGLHQWV� IURP�VXSSOLHUV�RWKHU� WKDQ� WKH�RQHV�

UHJLVWHUHG�ZLWK�&2)(35,6���5LPVD�XVHG�GRXEOH�SDSHUZRUN�WR�FRQFHDO�WKDW�IUDXG�IURP�WKH�DJHQF\�
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DV�ZHOO��PDLQWDLQLQJ�RQH�VHW�RI�GRFXPHQWV�IRU�LQWHUQDO�XVH�ZLWK�WKH�WUXH�VXSSOLHUV�DQG�D�GLIIHUHQW��

IDOVH�VHW�WR�VKRZ�GXULQJ�DXGLWV����

��� 5LPVD�DOVR� OLHG�DERXW� LWV� VWDELOLW\� WHVWLQJ�� � ,Q�DSSO\LQJ� IRU�D� UHJLVWUDWLRQ��5LPVD�

KDG�WR�VXEPLW�VWDELOLW\�WHVW�UHVXOWV�WR�&2)(35,6�VKRZLQJ�WKDW�LWV�SURGXFWV�ZRXOG�UHPDLQ�VWDEOH��

DQG� WKXV� VDIH� DQG� HIIHFWLYH�� WKURXJKRXW� WKHLU� VSHFLILHG� VKHOI� OLIH�� � (YHQ� DIWHU� REWDLQLQJ� D�

UHJLVWUDWLRQ��5LPVD�ZDV�UHTXLUHG�E\�UHJXODWLRQ�WR�FRQWLQXH�PRQLWRULQJ�LWV�SURGXFWV�WR�HQVXUH�WKH\�

UHPDLQHG�VWDEOH���,I�D�SURGXFW�IDLOHG�WR�PHHW�VWDELOLW\�UHTXLUHPHQWV��5LPVD�ZDV�UHTXLUHG�WR�QRWLI\�

&2)(35,6�DQG�WDNH�DSSURSULDWH�UHPHGLDO�DFWLRQV���

��� ,Q�PDQ\�FDVHV��5LPVD�IDLOHG�WR�FRQGXFW�WKH�UHTXLUHG�VWDELOLW\�WHVWV���,Q�RWKHU�FDVHV��

5LPVD�GLG� FRQGXFW� WHVWV�� EXW� WKH� UHVXOWV� DIILUPDWLYHO\� VKRZHG� WKDW� WKH�SURGXFWV�ZHUH�XQVWDEOH��

DQG�5LPVD�IDLOHG�WR�QRWLI\�&2)(35,6�RU�WDNH�DQ\�DSSURSULDWH�UHPHGLDO�DFWLRQ���5LPVD�FRQFHDOHG�

WKRVH�GHILFLHQFLHV�IURP�&2)(35,6��UHO\LQJ�RQ�LWV�GRXEOH�SDSHUZRUN�RQFH�DJDLQ�WR�KLGH�WKH�WUXWK����

��� 5LPVD�IDOVLILHG�RWKHU�WHVW�UHVXOWV�DV�ZHOO���$IWHU�WKH������DPHQGPHQW��IRU�H[DPSOH��

5LPVD�ZDV�UHTXLUHG�WR�VXSSRUW�FHUWDLQ�UHJLVWUDWLRQ�RU�UHQHZDO�DSSOLFDWLRQV�ZLWK�³ELRHTXLYDOHQFH´�

VWXGLHV�VKRZLQJ�WKDW�LWV�SURGXFWV�KDG�ELRORJLFDO�HIIHFWV�FRPSDUDEOH�WR�RWKHU�³UHIHUHQFH´�SURGXFWV�

DOUHDG\�RQ�WKH�PDUNHW���,Q�VRPH�FDVHV��5LPVD�SHUIRUPHG�WKRVH�WHVWV�E\�SXUFKDVLQJ�WKH�UHIHUHQFH�

SURGXFW�DQG�SDVVLQJ�LW�RII�DV�5LPVD¶V�RZQ�±�D�SURFHGXUH�WKDW�RI�FRXUVH�JXDUDQWHHG�D�IDYRUDEOH�

UHVXOW�ZKHQ� WKH�SURGXFW�ZDV� WKHQ� WHVWHG�DJDLQVW� LWVHOI� WR� VKRZ�ELRHTXLYDOHQFH�� � ,Q�RWKHU�FDVHV��

5LPVD� GLG� QRW� XVH� WKH� UHIHUHQFH� SURGXFW� DW� DOO�� EXW� LQVWHDG�PHUHO\� GLYLGHG� D� EDWFK� RI� LWV� RZQ�

SURGXFW� LQWR� WZR� SRUWLRQV�� G\HG� HDFK� RQH� D� GLIIHUHQW� FRORU�� DQG� WKHQ� WHVWHG� WKHP� DJDLQVW� HDFK�

RWKHU�±�DQRWKHU�SURFHGXUH�WKDW�RI�FRXUVH�JXDUDQWHHG�D�IDYRUDEOH�RXWFRPH���

��� 5LPVD� DOVR� FRQFHDOHG� RWKHU� VHULRXV� SUREOHPV� DW� LWV� SODQW�� � 2Q� DOPRVW� D� GR]HQ�

RFFDVLRQV�VLQFH�������5LPVD�GHWHFWHG�FRQWDPLQDWLRQ�DW�WKH�SODQW�LQ�H[FHVV�RI�SHUPLVVLEOH�OHYHOV���
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5LPVD�LJQRUHG�WKH�YLRODWLRQV��FRQFHDOHG�WKHP�IURP�&2)(35,6��DQG�IDLOHG�WR�WDNH�WKH�QHFHVVDU\�

UHPHGLDO�PHDVXUHV����

��� ,QFUHDVLQJO\� FRQFHUQHG� E\� LWV� UDPSDQW� OHJDO� YLRODWLRQV�� 5LPVD� GHYLVHG� D� QHZ�

VWUDWHJ\�LQ�RU�DURXQG������NQRZQ�DV�³3ODQ�&2)(35,6�´��7KDW�SODQ�KDG�WZR�FRPSRQHQWV���7KH�

ILUVW�ZDV�DQ�HIIRUW�WR�EULQJ�LWV�SURGXFWV�LQWR�FRPSOLDQFH�±�D�ODXGDEOH�JRDO�EXW�RQH�WKDW�FRQILUPV�

WKH� FRPSDQ\¶V� NQRZOHGJH� RI� WKH� H[LVWLQJ� YLRODWLRQV�� �7KH� VHFRQG� FRPSRQHQW�ZDV� DQ� HIIRUW� WR�

PLQLPL]H� WKH� ULVN� WKDW�5LPVD¶V�YLRODWLRQV�ZRXOG�EH�GHWHFWHG�� �7KDW�SDUW�RI� WKH�SODQ�ZDV� MXVW�D�

FRQWLQXDWLRQ� RI�ZKDW�5LPVD� KDG� EHHQ� GRLQJ� DOO� DORQJ� ±� GRXEOH� SDSHUZRUN� DQG� RWKHU� SOR\V� WR�

FRQFHDO�LWV�IUDXG�IURP�&2)(35,6�����

��� ,Q� SUDFWLFH�� 5LPVD� PDGH� RQO\� KDOI�KHDUWHG� HIIRUWV� WR� IL[� WKH� SUREOHPV� ZLWK� LWV�

SURGXFWV�� � 5LPVD¶V� XVH� RI� GRXEOH� SDSHUZRUN� FRQWLQXHG� XQDEDWHG�� � &2)(35,6� DXGLWHG� 5LPVD�

HYHU\� WZR� \HDUV� ±� DQG� WZLFH� LQ� ������ �'XULQJ� WKRVH� DXGLWV�� 5LPVD� XVHG� GRXEOH� SDSHUZRUN� WR�

GHFHLYH�&2)(35,6�LQVSHFWRUV���'XH�WR�WKH�VRSKLVWLFDWHG�VFKHPHV�5LPVD�XVHG��&2)(35,6�ZDV�

XQDEOH�WR�GHWHFW�WKH�IUDXG�GXULQJ�LWV�LQVSHFWLRQV����

��� $V�5LPVD¶V� IUDXG� FRQWLQXHG�� LWV� TXDOLW\� GHSDUWPHQW� EHJDQ� FRPSLOLQJ� D� ³0DVWHU�

/LVW´�WKDW�WUDFNHG�DOO�RI�5LPVD¶V�DFWXDO�SURGXFW�IRUPXODWLRQV�DQG�LQJUHGLHQWV�DQG�FRPSDUHG�WKHP�

ZLWK�WKH�LQIRUPDWLRQ�5LPVD�KDG�VXEPLWWHG�WR�&2)(35,6���7KDW�0DVWHU�/LVW�LQFOXGHG�SLH�FKDUWV�

VKRZLQJ� ZKDW� IUDFWLRQ� RI� 5LPVD¶V� SURGXFWV� YLRODWHG� WKH� ODZ�� � $V� RI� $XJXVW� ����� ±� MXVW� RQH�

PRQWK�EHIRUH�WKH�VDOH�WR�7HYD�±�5LPVD¶V�0DVWHU�/LVW�VKRZHG�WKDW����RXW�RI�����SURGXFWV�±�PRUH�

WKDQ� ��� SHUFHQW� ±� GLG� QRW� FRPSO\� ZLWK� WKH� ODZ�� EHFDXVH� WKH\� ZHUH� EHLQJ� VROG� XQGHU� IDOVH�

IRUPXODWLRQV��PDGH�IURP�XQDSSURYHG�LQJUHGLHQWV��RU�ERWK����

��� 5LPVD¶V�0DVWHU�/LVW�VKRZHG�WKDW�WKH�GHSDUWXUHV�IURP�UHJLVWHUHG�IRUPXODWLRQV�ZHUH�

VXEVWDQWLDO���0DQ\�SURGXFWV�FRQWDLQHG�VLJQLILFDQWO\�GLIIHUHQW�SURSRUWLRQV�RI�DFWLYH�LQJUHGLHQWV�±�

LQ� VRPH�FDVHV�GLIIHULQJ�E\� DV�PXFK�DV������ IURP� WKH� UHJLVWHUHG� IRUPXODWLRQ�� � ,Q�RWKHU� FDVHV��
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5LPVD�ZDV�DGGLQJ�LQJUHGLHQWV�WR�LWV�SURGXFWV�WKDW�ZHUH�QRW�OLVWHG�LQ�WKH�UHJLVWUDWLRQV�DW�DOO���)RU�

VHYHUDO� SURGXFWV�� PRUH� WKDQ� KDOI� RI� WKH� LQJUHGLHQWV� LQ� WKH� SURGXFW� ZHUH� PLVVLQJ� IURP� WKH�

UHJLVWUDWLRQ�HQWLUHO\����

��� 5LPVD¶V� 0DVWHU� /LVW� DOVR� WUDFNHG� WKH� FRPSDQ\¶V� IDLOXUH� WR� SHUIRUP� UHTXLUHG�

VWDELOLW\� WHVWV�� �$V�RI�$XJXVW� ������ WKH�0DVWHU�/LVW� VKRZHG����RXW� RI� ����SURGXFWV� IRU�ZKLFK�

VWDELOLW\� WHVW� UHVXOWV� DUH� OLVWHG� DV� HLWKHU� ³1R�´� ³1$�´� ³0LVVLQJ�´� RU� EODQN�� � )RU� DQRWKHU� ���

SURGXFWV�� WKH� OLVW� VKRZHG� WKDW� 5LPVD� KDG� FRQGXFWHG� VWDELOLW\� WHVWV� EXW� WKDW� WKH� UHVXOWV� ZHUH�

LQFRPSOHWH�RU�WKH�SURGXFWV�KDG�IDLOHG�WKH�WHVWV�����

��� &2)(35,6� UHTXLUHV� UHJLVWUDWLRQ� RI� SURGXFW� IRUPXODWLRQV�� LQJUHGLHQW� VXSSOLHUV��

DQG�PDQXIDFWXULQJ�DQG�YDOLGDWLRQ�SURFHVVHV�SUHFLVHO\�EHFDXVH�WKRVH�UHTXLUHPHQWV�KHOS�HQVXUH�WKH�

VDIHW\� DQG� HIILFDF\� RI� SKDUPDFHXWLFDO� SURGXFWV� VROG� WR� WKH� SXEOLF�� � $Q\� UHVSRQVLEOH� DQG� ODZ�

DELGLQJ� SKDUPDFHXWLFDO� FRPSDQ\�ZRXOG� VWULFWO\� FRPSO\�ZLWK� WKRVH� IXQGDPHQWDO� UHTXLUHPHQWV���

6LPLODUO\�� LI� D�SURGXFW� LV�QRW� VWDEOH� IRU� WKH�GXUDWLRQ�RI� LWV� VKHOI� OLIH�� WKH� DFWLYH�SKDUPDFHXWLFDO�

LQJUHGLHQW� RU� RWKHU� FRPSRQHQWV� FRXOG� GHJUDGH� WR� WKH� SRLQW� ZKHUH� WKH� SURGXFW� LV� QR� ORQJHU�

HIIHFWLYH�IRU�LWV�LQWHQGHG�SXUSRVH�RU�SUHVHQWV�HQWLUHO\�QHZ�KHDOWK�KD]DUGV���%\�IDOVLI\LQJ�VWDELOLW\�

WHVWV�DQG�IDLOLQJ�WR�UHSRUW�DGYHUVH�UHVXOWV��5LPVD�FRQFHDOHG�WKRVH�ULVNV�IURP�WKH�SXEOLF�����

'HIHQGDQWV¶�.QRZOHGJH�RI�5LPVD¶V�9LRODWLRQV�

��� 'HIHQGDQWV�ZHUH�IXOO\�DZDUH�RI�5LPVD¶V�OHJDO�YLRODWLRQV���$V�H[SODLQHG�DERYH��WKH�

(VSLQRVDV�ZHUH�QRW�RQO\�WKH�VROH�RZQHUV�RI�WKH�FRPSDQ\�EXW�DOVR�VHQLRU�PDQDJHUV�LQ�FKDUJH�RI�

LWV�GD\�WR�GD\�RSHUDWLRQV�ZKR�KDG�JURZQ�XS�LQ�WKH�EXVLQHVV�IRXQGHG�E\�WKHLU�IDWKHU�� �)HUQDQGR�

(VSLQRVD� VHUYHG� DV� 5LPVD¶V� 2SHUDWLRQDO� 3UHVLGHQW�� ZKLOH� /HRSROGR� VHUYHG� DV� LWV� ([HFXWLYH�

3UHVLGHQW���

��� %\�YLUWXH�RI� WKHLU�PDQDJHPHQW� UROHV�� WKH�(VSLQRVDV� IXOO\�XQGHUVWRRG� WKDW�5LPVD�

KDG�VXEPLWWHG�IDOVH�SURGXFW�IRUPXODWLRQV�WKURXJK�LWV�)DVW�7UDFN�SURJUDP���7KH\�DOVR�NQHZ�WKDW�
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5LPVD¶V�SURGXFWV�GLG�QRW�PDWFK� WKH� UHJLVWHUHG� IRUPXODWLRQV�� WKDW� WKH�SURGXFWV�ZHUH�PDGH�ZLWK�

LQJUHGLHQWV� IURP� XQDSSURYHG� VXSSOLHUV�� DQG� WKDW� WKH� SURGXFWV� ZHUH� PLVVLQJ� UHTXLUHG� VWDELOLW\�

WHVWV���$FFRUGLQJ�WR�QXPHURXV�5LPVD�HPSOR\HHV��WKH�(VSLQRVDV�ZHUH�ZHOO�DZDUH�RI�WKRVH�LVVXHV�

DQG�SDUWLFLSDWHG�LQ�PHHWLQJV�ZKHUH�WKH\�ZHUH�GLVFXVVHG����

��� 7KH� (VSLQRVDV� UHSHDWHGO\� UHFHLYHG� HPDLOV� FRQFHUQLQJ� 5LPVD¶V� )DVW� 7UDFN�

SURJUDP�� GDWLQJ� EDFN� WR� DW� OHDVW� ������ � 2Q� 0D\� ���� ������ IRU� H[DPSOH�� /HRSROGR� (VSLQRVD�

UHFHLYHG�DQ�HPDLO�LQ�ZKLFK�5LPVD¶V�4XDOLW\�'LUHFWRU�VWDWHG�WKDW�WKH�FRPSDQ\�KDG�³VHYHUDO�LVVXHV�

UHJDUGLQJ� >D� SDUWLFXODU� SURGXFW@�� ZKLFK� DUH� IRUFLQJ� XV� WR� JHQHUDWH� D� )7�� VLQFH� RWKHUZLVH� ZH�

ZRXOGQ¶W�EH�UHDG\�IRU�WKH�UHQHZDO�RI�WKH�KHDOWK�UHJLVWUDWLRQ�´��6KH�H[SODLQHG�WKDW��DPRQJ�RWKHU�

WKLQJV��5LPVD�ZDV�FXUUHQWO\�REWDLQLQJ�WKH�DFWLYH�LQJUHGLHQW�IURP�DQ�XQDSSURYHG�VXSSOLHU�DQG�WKDW�

LW�KDG�QRW�FRPSOHWHG�WKH�UHTXLUHG�VWDELOLW\�VWXGLHV���6KH�DFFRUGLQJO\�SURSRVHG�WKDW�WKH�FRPSDQ\�

SUHSDUH�³D�VXSHU�)7�WR�ILOH´�LQ�WKH�QH[W�IHZ�GD\V����

��� :KHQ�5LPVD¶V�4XDOLW\�'LUHFWRU�GUDIWHG�KHU�$XJXVW������HPDLO� WR� WKH�(VSLQRVDV�

ZDUQLQJ� DERXW� WKH� FULPLQDO� FRQVHTXHQFHV� RI� WKH� FRPSDQ\¶V� LOOHJDO� FRQGXFW�� VKH� SUHIDFHG� KHU�

FRPPHQWV�ZLWK�³,�GR�QRW�QHHG�WR�UHPLQG�\RX�WKDW�DV�D�UHVXOW�RI�WKH�)DVW�7UDFN�SURGXFWV��WKLV�GRHV�

QRW� FRPSO\�´� � 7KDW� SKUDVLQJ�PDNHV� FOHDU� WKDW�5LPVD¶V�PDQDJHPHQW� XQGHUVWRRG� WKH�(VSLQRVDV�

ZHUH�ZHOO�DZDUH�RI�WKH�YLRODWLRQV���

��� 7KH�(VSLQRVDV�ZHUH�OLNHZLVH�IXOO\�IDPLOLDU�ZLWK�5LPVD¶V�XVH�RI�GRXEOH�SDSHUZRUN�

WR�FRQFHDO�LWV�IUDXG���2QFH�DJDLQ��QXPHURXV�5LPVD�HPSOR\HHV�KDYH�FRQILUPHG�WKDW�WKH�(VSLQRVDV�

NQHZ�DERXW�WKDW�VFKHPH�DQG�SDUWLFLSDWHG�LQ�PHHWLQJV�ZKHUH�LW�ZDV�GLVFXVVHG���$FFRUGLQJ�WR�RQH�

HPSOR\HH��)HUQDQGR�DQG�/HRSROGR�(VSLQRVD� WROG�5LPVD¶V� VWDII� WKDW� WKH�GRXEOH�SDSHUZRUN�ZDV�

QHFHVVDU\�EHFDXVH��ZLWKRXW�LW��SURGXFW�PDQXIDFWXULQJ�ZRXOG�VWRS��WKH�FRPSDQ\�ZRXOG�JR�EURNH��

DQG�DOO�WKH�HPSOR\HHV�ZRXOG�ORVH�WKHLU�MREV�����
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��� 7KH� (VSLQRVDV� UHFHLYHG� VHYHUDO� HPDLOV� GLVFXVVLQJ� 5LPVD¶V� XVH� RI� GRXEOH�

SDSHUZRUN�� �6RPH�RI� WKH�HPDLOV�ZHUH�SDUWLFXODUO\�KDUG� WR�PLVV�� FRQVLGHULQJ� WKDW� WKH\�ERUH� WKH�

VXEMHFW� OLQH� ³'28%/(�3$3(5:25.´�DQG�FRQWDLQHG�GLVFXVVLRQV�RI�5LPVD�SURGXFWV� WKDW�GLG�

QRW�PDWFK�WKHLU�UHJLVWHUHG�IRUPXODWLRQV����

��� 7KH� (VSLQRVDV� ZHUH� DOVR� WKRURXJKO\� IDPLOLDU� ZLWK� WKH� 0DVWHU� /LVW� DQG� VLPLODU�

GRFXPHQWV�5LPVD�XVHG�WR�WUDFN�LWV�YLRODWLRQV���2Q�$SULO�����������5LPVD¶V�&(2�VHQW�/HRSROGR�

(VSLQRVD� DQ� HDUO\� YHUVLRQ� RI� WKH� 0DVWHU� /LVW� UHFHQWO\� SUHSDUHG� E\� WKHQ�4XDOLW\� 'LUHFWRU�

)UDQFLVFR�&DEUHUD���7KH�&(2�H[SODLQHG�WKDW�WKH�WDEOH�VKRZHG�³WKH�DFWXDO�VWDWXV�RI�RXU�SURGXFWV´�

DQG�ZDUQHG��³\RX�QHHG�WR�UHDG�LW�FDUHIXOO\�´��/HRSROGR�(VSLQRVD�UHVSRQGHG��³,W�LV�YHU\�LPSRUWDQW�

WKDW�ZH�KDYH�D�PHHWLQJ�ZLWK�WKH�SHRSOH�LQYROYHG�DV�VRRQ�DV�SRVVLEOH�´���

��� 6RRQ� DIWHU�� RQ�0D\� ��� ������ )HUQDQGR�(VSLQRVD� SDUWLFLSDWHG� LQ� D�PHHWLQJ�ZLWK�

RWKHU�5LPVD�PDQDJHPHQW� WR�GLVFXVV� WKRVH�SUREOHPV�� �7KH�GRFXPHQWV� UHYLHZHG�ZLWK�)HUQDQGR�

(VSLQRVD�DW�WKDW�PHHWLQJ�ZHUH�WKHQ�HPDLOHG�WR�/HRSROGR�(VSLQRVD�D�IHZ�GD\V�ODWHU��RQ�0D\������

7KRVH�GRFXPHQWV�VKRZHG�WKDW�5LPVD¶V�SUREOHPV�ZHUH�VHULRXV���7KH\�OLVWHG����GLIIHUHQW�SURGXFWV�

IRU� ZKLFK� IRUPXODWLRQV� GLG� QRW� PDWFK� UHJLVWUDWLRQV�� � $QG� WKH\� OLVWHG� QXPHURXV� SURGXFWV� IRU�

ZKLFK� VWDELOLW\� WHVWLQJ� ZDV� HLWKHU� PLVVLQJ� RU� VWLOO� LQ� SURJUHVV�� HYHQ� WKRXJK� WKH� SURGXFWV� KDG�

DOUHDG\� EHHQ� FRPPHUFLDOL]HG�� � $Q� DFFRPSDQ\LQJ� VXPPDU\� VOLGH�� HQWLWOHG� ³5HJXODWRU\�

&RPSOLDQFH� $QDO\VLV�´� UHSRUWHG� WKDW�� RXW� RI� ���� UHJLVWHUHG� SURGXFWV�� RQO\� VHYHQ� ZHUH� IXOO\�

FRPSOLDQW�ZLWK�&2)(35,6� UHTXLUHPHQWV�� �7KH� UHPDLQGHU� HLWKHU�GLG�QRW�PDWFK� WKHLU� UHJLVWHUHG�

IRUPXODWLRQV��ZHUH�PLVVLQJ�VWDELOLW\�WHVWV��RU�ERWK����

��� 2Q� $XJXVW� ���� ������ 5LPVD¶V� &(2� VHQW� WKH� (VSLQRVDV� DQ� XSGDWHG� YHUVLRQ� RI�

)UDQFLVFR� &DEUHUD¶V� 0DVWHU� /LVW�� DGYLVLQJ� WKHP� WKDW� 0U�� &DEUHUD� ZRXOG� EH� LQ� 0H[LFR� WKH�

IROORZLQJ� GD\� ³WR� UHYLHZ� WKHP� RQH� E\� RQH�´� � 7KDW�0DVWHU� /LVW� LQFOXGHG� VXPPDU\� SLH� FKDUWV�

VKRZLQJ�WKDW����RXW�RI�����5LPVD�SURGXFWV�GLG�QRW�PDWFK�WKHLU�UHJLVWHUHG�IRUPXODWLRQV�����RI�����
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DFWLYH� LQJUHGLHQWV�ZHUH�RXW�RI�FRPSOLDQFH�GXH� WR� VXSSOLHU� LVVXHV��DQG�����RXW�RI�����SURGXFWV�

KDG�PDQXIDFWXULQJ�SURFHVV�GHIHFWV����

��� 7KH� (VSLQRVDV¶� IDLOXUH� WR� WDNH� VWHSV� WR� UHPHG\� WKH� SUREOHPV� WKDW� 0U�� &DEUHUD�

LGHQWLILHG�OHG�WR�LQWHUQDO�FRQIOLFW�DW�5LPVD���$FFRUGLQJ�WR�5LPVD�HPSOR\HHV��0U��&DEUHUD�EHJDQ�

WR� LQVLVW� WKDW�5LPVD� VWRS�PDQXIDFWXULQJ�SURGXFWV� WKDW�KDG�FRPSOLDQFH�SUREOHPV�� �2WKHU�5LPVD�

PDQDJHUV�� KRZHYHU�� LQVLVWHG� WKDW� PDQXIDFWXULQJ� FRQWLQXH� VR� DV� QRW� WR� UHGXFH� UHYHQXHV�� � 7KH�

(VSLQRVDV�VLGHG�ZLWK�WKH�ODWWHU�FDPS�DQG�GLUHFWHG�WKH�FRPSDQ\�WR�NHHS�VHOOLQJ�SURGXFWV�GHVSLWH�

WKH� YLRODWLRQV�� �8OWLPDWHO\��0U��&DEUHUD�ZDV� IRUFHG� WR� OHDYH� WKH� FRPSDQ\� DV� D� UHVXOW� RI� WKRVH�

GLVSXWHV���)ROORZLQJ�KLV�GHSDUWXUH��5LPVD�DSSURYHG�IRU�VDOH�D�QXPEHU�RI�SURGXFW�EDWFKHV�WKDW�0U��

&DEUHUD�KDG�SUHYLRXVO\�UHMHFWHG���

��� 2Q�'HFHPEHU� ��� ������ VRPHRQH� VHQW� DQ� DQRQ\PRXV� HPDLO� WR� QXPHURXV� 5LPVD�

HPSOR\HHV�SURWHVWLQJ�WKRVH�GHYHORSPHQWV���7KH�HPDLO�FRPSODLQHG�WKDW�³>W@KH�ILULQJ�RI�(QJLQHHU�

)UDQFLVFR�&DEUHUD�LV�LQ�OLQH�ZLWK�WKH�SROLF\�ZDQWLQJ�XV�WR�SURGXFH�SURGXFWV�VHHNLQJ�RQO\�SURILW�

DQG�QRW�SURGXFLQJ�SURGXFWV�ZLWK�WUXH�TXDOLW\�´��8UJLQJ�WKDW�TXDOLW\�ZDV�³QRW�D�MRNH�´�WKH�HPDLO�

SURWHVWHG� WKDW� ³PDQDJHPHQW¶V� GHFLVLRQ�PDNHV� XV� WKLQN� WKDW�ZKDW�ZH� GR� LQ� WKH� TXDOLW\� XQLW�� DV�

SURIHVVLRQDOV��KDV�QR�YDOXH�ZKDWVRHYHU�� OLNH�D�SHUIRUPDQFH�PRXQWHG� MXVW� WR�SUHWHQG�EHIRUH� WKH�

&2)(35,6�VRPHWKLQJ�WKDW�LQ�UHDOLW\�GRHV�QRW�H[LVW�´��2QH�RI�WKH�UHFLSLHQWV�IRUZDUGHG�WKH�HPDLO�WR�

/HRSROGR�(VSLQRVD�WKH�QH[W�GD\��ZKR�UHVSRQGHG��³(67È�&$%5Ï1��6(1'�,7�72�7+(�>&(2@�´���

��� 7KH� (VSLQRVDV� IRUJHG� DKHDG� ZLWK� WKH� IUDXG�� � 2Q� )HEUXDU\� ��� ������ /HRSROGR�

(VSLQRVD� UHFHLYHG� DQRWKHU� XSGDWHG� YHUVLRQ� RI� WKH� 0DVWHU� /LVW� IURP� 5LPVD� PDQDJHPHQW� DQG�

IRUZDUGHG� LW� WR� )HUQDQGR�� GHVFULELQJ� LW� DV� ³WKH� UHVXOWV� RI� WRGD\¶V� PHHWLQJ�´� � 7KDW� YHUVLRQ�

FRQWDLQHG�SLH�FKDUWV�VKRZLQJ�WKDW����RXW�RI�����SURGXFWV�±�QHDUO\�����±�YLRODWHG�WKH�ODZ�HLWKHU�

EHFDXVH� WKH� IRUPXODWLRQ� GLG� QRW� PDWFK� WKH� UHJLVWUDWLRQ� RU� EHFDXVH� LQJUHGLHQWV� ZHUH� EHLQJ�

REWDLQHG�IURP�XQDSSURYHG�VXSSOLHUV���
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��� $URXQG� WKH� VDPH� WLPH�� WKH�(VSLQRVDV� DOVR�SDUWLFLSDWHG� LQ� HPDLO� H[FKDQJHV�RYHU�

WKH� QHHG� WR� KLUH� DGGLWLRQDO� VWDII� WR� DGGUHVV� WKH� SUREOHPV�� � 5LPVD¶V� QHZ�4XDOLW\�'LUHFWRU� VHQW�

/HRSROGR�(VSLQRVD�DQ�HPDLO�VHHNLQJ�SHUPLVVLRQ�WR�KLUH����PRUH�SHRSOH�LQ�YDULRXV�GHSDUWPHQWV�

GHGLFDWHG�VROHO\�WR�3ODQ�&2)(35,6����

��� 7KH� (VSLQRVDV� NQHZ� WKDW� 5LPVD¶V� V\VWHPLF� FRUUXSWLRQ� ZDV� VWLOO� RQJRLQJ� DW� WKH�

WLPH� WKH\�VROG� WKH�FRPSDQ\� WR�7HYD�DQG�PDGH� UHSUHVHQWDWLRQV�DERXW� LWV� OHJDO�FRPSOLDQFH�� �2Q�

0D\����������±�MXVW�IRXU�PRQWKV�EHIRUH�WKH�VDOH�±�5LPVD¶V�4XDOLW\�'LUHFWRU�VHQW�DQ�HPDLO�WR�ERWK�

(VSLQRVDV� UHSRUWLQJ� WKH� ODWHVW� GDWD� IURP� WKH�0DVWHU�/LVW�� � 7KDW� HPDLO� DVVHUWHG� WKDW�5LPVD� KDG�

³PDGH�JRRG�SURJUHVV´�EHFDXVH��E\�WKDW�SRLQW��D�PHUH�����RI�5LPVD¶V�SURGXFWV�����RXW�RI������

YLRODWHG�WKH�ODZ�IRU�IDLOLQJ�WR�FRPSO\�ZLWK�UHJLVWHUHG�IRUPXODWLRQV�RU�DXWKRUL]HG�VXSSOLHUV���7KH�

HPDLO�H[SODLQHG�WKDW�WKH�FRPSDQ\�KDG�VFKHGXOHG�³D�PHHWLQJ�ZLWK�VRPH�VWUDWHJLF�SHRSOH�IURP�WKH�

GLIIHUHQW� DUHDV� RI�5,06$´� WR� GLVFXVV� WKH� SURGXFWV� EXW� SODQQHG� QRW� WR� ³JR> @� LQWR�PRUH� GHWDLO��

JLYHQ�WKH�FRQILGHQWLDOLW\�RI� WKH�LQIRUPDWLRQ�´� �$�SUHVHQWDWLRQ�DWWDFKHG�WR�WKH�HPDLO�FRQWDLQHG�D�

OHQJWK\�OLVW�RI����SURGXFWV�WKDW�FRXOG�QRW�EH�VKRZQ�WR�&2)(35,6�DXGLWRUV�GXH�WR�WKH�YLRODWLRQV����

��� 6KRUWO\� DIWHU� WKH� SDUWLHV� H[HFXWHG� WKH� DFTXLVLWLRQ� DJUHHPHQWV� EXW� EHIRUH� WKH�

WUDQVDFWLRQ�FORVHG��/HRSROGR�(VSLQRVD�GLUHFWHG�VHYHUDO�PHPEHUV�RI�5LPVD¶V�VHQLRU�PDQDJHPHQW�

WR�GHOHWH�DQ\�HPDLOV�WKDW�UHIHUHQFHG�WKH�WHUPV�)DVW�7UDFN��GRXEOH�SDSHUZRUN��RU�3ODQ�&2)(35,6��

DQG�WR�LQVWUXFW�WKHLU�VXERUGLQDWHV�WR�GR�WKH�VDPH���7KDW�LQVWUXFWLRQ�FRQILUPHG�ERWK�WKH�(VSLQRVDV¶�

DZDUHQHVV�RI�WKH�OHJDO�YLRODWLRQV�DQG�WKHLU�FRQVFLRXVQHVV�RI�JXLOW����

7HYD¶V�'XH�'LOLJHQFH�

��� 7HYD�FRQGXFWHG�H[WHQVLYH�GXH�GLOLJHQFH�EHIRUH�GHFLGLQJ�WR�FRPPLW������ELOOLRQ�WR�

DFTXLUH�5LPVD���)DU�IURP�GLVFORVLQJ�WKH�ORQJ�KLVWRU\�RI�UHJXODWRU\�YLRODWLRQV�WKDW�FOHDUO\�DIIHFWHG�

5LPVD¶V�YDOXH��WKH�(VSLQRVDV�FRQFHDOHG�WKH�YLRODWLRQV�IURP�7HYD�DQG�UHSHDWHGO\�SURYLGHG�IDOVH�
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RU�PLVOHDGLQJ�LQIRUPDWLRQ���$V�D�UHVXOW��7HYD�ZDV�XQDEOH�WR�GHWHFW�WKH�IUDXG�GHVSLWH�WKH�WKRURXJK�

GXH�GLOLJHQFH�LW�FRQGXFWHG��

��� %HWZHHQ� -XO\� DQG� $XJXVW� ������ 7HYD� VXEPLWWHG� PRUH� WKDQ� ���� GLIIHUHQW� GXH�

GLOLJHQFH� UHTXHVWV�� � 0RUH� WKDQ� ���� ZHUH� FODVVLILHG� DV� ³5HJXODWRU\�´� ³&RPSOLDQFH�´� ³4$´�

�TXDOLW\� DVVXUDQFH��� RU� ³3K9´� �SKDUPDFRYLJLODQFH��� � 7KH� (VSLQRVDV�� WKURXJK� WKHLU� LQYHVWPHQW�

EDQN� *ROGPDQ� 6DFKV�� UHVSRQGHG� WR� WKRVH� LQTXLULHV� E\� SURYLGLQJ� DQVZHUV� RQ� DQ� HOHFWURQLF�

WUDFNLQJ�GRFXPHQW�RU�SRVWLQJ�PDWHULDOV�WR�DQ�HOHFWURQLF�GDWD�URRP����

��� 0DQ\�RI� WKRVH� UHVSRQVHV�ZHUH� IDOVH�RU�PLVOHDGLQJ�� � ,Q� UHVSRQVH� WR�RQH�TXHVWLRQ�

DERXW� WZR� SURGXFWV�� IRU� H[DPSOH�� WKH� WUDFNLQJ� VKHHW� VWDWHG�� ³2XU� UHJLVWUDWLRQ� ILOHV� DUH� PDGH�

DFFRUGLQJ� WR� &2)(35,6� UHTXLUHPHQWV� RQO\�´� � 7KDW� ZDV� D� OLH�� � $V� H[SODLQHG� DERYH�� 5LPVD�

PDLQWDLQHG�WZR�GLIIHUHQW�ILOHV�IRU�LWV�SURGXFWV��RQH�ZLWK�IDOVH�LQIRUPDWLRQ�VKRZQ�WR�&2)(35,6�

DQG�D�VHFRQG�ZLWK�WKH�WUXH�LQIRUPDWLRQ�����

��� 2WKHU� UHVSRQVHV� ZHUH� EODWDQWO\� PLVOHDGLQJ�� � ,Q� UHVSRQVH� WR� D� TXHVWLRQ� DERXW�

DGYHUVH�HYHQW�UHSRUWV�VXEPLWWHG�WR�&2)(35,6��IRU�H[DPSOH��WKH�WUDFNLQJ�VKHHW�VWDWHG��³(YHQ�>LI@�

ZH� KDYH� QRW� UHFHLYHG� >DGYHUVH� HYHQW� UHSRUWV@�� RXU� SKDUPDFRYLJLODQFH� SURFHGXUHV� FRQVLGHU��

FROOHFWLRQ�RI�H[SRVXUH�GXULQJ�SUHJQDQF\��ZLWK�QR�NQRZQ�$(��>O@DFWDWLRQ�UHSRUWV�ZLWK�QR�$(��ODFN�

RI� HIILFDF\�� RYHUGRVH�� PLVXVH� DQG� DEXVH� ZLWK� QR� $(� DQG� RII� ODEHO� XVH� ZLWK� QR� $(�´� � 7KDW�

UHVSRQVH�ZDV�PLVOHDGLQJ� LQ� WKDW� LW� IDLOHG� WR� GLVFORVH� WKDW� WKH� UHSRUWV�5LPVD�ZDV� VXEPLWWLQJ� WR�

&2)(35,6�UHODWHG�WR�SURGXFWV�UHJLVWHUHG�XQGHU�FRPSOHWHO\�GLIIHUHQW�IRUPXODWLRQV������

��� ,Q� DGGLWLRQ� WR� H[FKDQJLQJ� WKRVH�ZULWWHQ� TXHVWLRQV� DQG� DQVZHUV�� 7HYD¶V� RIILFHUV�

DOVR� SDUWLFLSDWHG� LQ� DQ� LQ�SHUVRQ� PHHWLQJ� ZLWK� WKH� (VSLQRVDV� DQG� RWKHU� VHQLRU� 5LPVD�

PDQDJHPHQW���7KDW�PHHWLQJ�ZDV�KHOG�DW�WKH�&RQUDG�+RWHO�LQ�1HZ�<RUN�RQ�$XJXVW����������DQG�

IHDWXUHG�DQ����SDJH�PDQDJHPHQW�SUHVHQWDWLRQ���7KH�(VSLQRVDV�SHUVRQDOO\�SUHVHQWHG�D�SRUWLRQ�RI�

WKH�VOLGH�GHFN����
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��� 7KDW� PDQDJHPHQW� SUHVHQWDWLRQ� FRQWDLQHG� PRUH� IDOVH� VWDWHPHQWV� DERXW� 5LPVD¶V�

YLRODWLRQV�� �$Q� HQWLUH� VHFWLRQ�ZDV�GHYRWHG� WR� ³4XDOLW\�$VVXUDQFH�´� �7KRVH� VOLGHV� DVVHUWHG� WKDW�

³4XDOLW\�$VVXUDQFH�3DUWLFLSDWHV�7KURXJKRXW� WKH� 3URGXFWLRQ�3URFHVV´� DQG� HPSKDVL]HG�5LPVD¶V�

³5HOLDEOH� 4XDOLW\� $VVXUDQFH´� DQG� ³>V@WURQJ� WUDFN� UHFRUG� RI� FRPSOLDQFH� ZLWK� ORFDO� DQG�

LQWHUQDWLRQDO� PDQXIDFWXULQJ� UHJXODWLRQV�´� � 7KRVH� VWDWHPHQWV� ZHUH� IDOVH� DQG� PLVOHDGLQJ�� � ,Q�

UHDOLW\��5LPVD�KDG�DQ�DE\VPDO�UHFRUG�RI�QRQFRPSOLDQFH����

��� 7KH�4XDOLW\�$VVXUDQFH� VHFWLRQ� RI� WKH� SUHVHQWDWLRQ� DOVR� LQFOXGHG� DQ� HQWLUH� VOLGH�

GHYRWHG�WR�³5HJXODWRU\�$IIDLUV�´��7KDW�VOLGH�DVVHUWHG�WKDW�5LPVD�KDG�³����5HJLVWHUV�>L�H���VDQLWDU\�

UHJLVWUDWLRQV@´� LQ� 0H[LFR� DQG� WKDW�� RI� WKRVH�� WKHUH� ZHUH� ³���� FXUUHQWO\� YDOLG´� DQG� ³��� LQ�

SURFHVV�´� � 7KH� VOLGH� DOVR� DVVHUWHG� WKDW� 5LPVD� KDG� ³����5HJLVWHUV� YDOLG� IRU� DW� OHDVW� �� \HDUV�´��

7KRVH�VWDWHPHQWV�ZHUH�IDOVH���7KH�VWDWLVWLFV�ZHUH�DOO�PDWHULDOO\�RYHUVWDWHG�EHFDXVH�D�VXEVWDQWLDO�

SRUWLRQ�RI�5LPVD¶V�SURGXFW�UHJLVWUDWLRQV�ZHUH�IDOVLILHG�DQG�WKHUHIRUH�QRW�³YDOLG�´����

��� 7KH�(VSLQRVDV� NQHZ� WKDW� WKH� LQIRUPDWLRQ� WKH\�ZHUH� SUHVHQWLQJ�ZDV� IDOVH�� � 7KH�

FRPSOLDQFH� UDWHV� LQ� WKH� PDQDJHPHQW� SUHVHQWDWLRQ� IUDXGXOHQWO\� PLVUHSUHVHQWHG� WKH� DFWXDO�

FRPSOLDQFH�UDWHV�UHIOHFWHG�LQ�5LPVD¶V�LQWHUQDO�0DVWHU�/LVW�±�FRPSOLDQFH�UDWHV�WKDW�KDG�EHHQ�VHQW�

WR� WKH� (VSLQRVDV� MXVW� D� IHZ� PRQWKV� HDUOLHU�� � 7KH� (VSLQRVDV� KDG� XOWLPDWH� DXWKRULW\� RYHU� WKH�

FRQWHQWV� RI� WKH�PDQDJHPHQW� SUHVHQWDWLRQ� DQG� SDUWLFLSDWHG� LQ� LWV� SUHSDUDWLRQ�� �1RQHWKHOHVV�� WKH�

(VSLQRVDV�GLG�QRWKLQJ�WR�FRUUHFW�WKH�IDOVH�VWDWLVWLFV�RU�DOHUW�7HYD�WR�WKHLU�LQDFFXUDF\����

��� )ROORZLQJ�WKDW�SUHVHQWDWLRQ��WKH�(VSLQRVDV�DQG�*ROGPDQ�6DFKV�DUUDQJHG�IRU�7HYD�

WR�FRQGXFW�D�VLWH�YLVLW�DW�5LPVD¶V�SODQW� LQ�*XDGDODMDUD�RQ�$XJXVW���� WR����������� �'XULQJ� WKDW�

YLVLW��7HYD�SHUVRQQHO� LQWHUYLHZHG�5LPVD�HPSOR\HHV� DQG� LQVSHFWHG�5LPVD¶V�ERRNV� DQG� UHFRUGV���

7KH�VLWH�YLVLW�DGGUHVVHG�D�QXPEHU�RI�GLIIHUHQW�GXH�GLOLJHQFH�WRSLFV��LQFOXGLQJ�UHJXODWRU\�DIIDLUV��

FRPSOLDQFH��SKDUPDFRYLJLODQFH��DQG�UHVHDUFK�DQG�GHYHORSPHQW��DPRQJ�RWKHUV�������
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��� 7KH�SKDUPDFHXWLFDO�LQGXVWU\�LV�VXEMHFW�WR�H[WHQVLYH�UHJXODWLRQ�±�IRU�JRRG�UHDVRQ���

7HYD¶V� UHJXODWRU\�GXH�GLOLJHQFH�ZDV� WKHUHIRUH�SDUWLFXODUO\� UHOHYDQW�� �(YHQ�EHIRUH� WKH�VLWH�YLVLW��

7HYD�KDG�FRQGXFWHG�D� VXEVWDQWLDO� LQYHVWLJDWLRQ� LQWR�5LPVD¶V� UHJXODWRU\�FRPSOLDQFH�� �7HYD�KDG�

UHYLHZHG�SXEOLFO\�DYDLODEOH�LQIRUPDWLRQ�IURP�WKH�&2)(35,6�ZHEVLWH�DQG�HOVHZKHUH���,W�KDG�DOVR�

SXUFKDVHG�5LPVD�SURGXFWV�IURP�UHWDLOHUV�DQG�UHYLHZHG�WKHLU�ODEHOV�IRU�UHJXODWRU\�LVVXHV����

��� 'XULQJ�WKH�VLWH�YLVLW��7HYD�EXLOW�XSRQ�WKDW�UHYLHZ�RI�SXEOLF�VRXUFHV�E\�LQVSHFWLQJ�

5LPVD¶V�LQWHUQDO�UHFRUGV���7HYD�IRFXVHG�LWV�UHYLHZ�RQ����VSHFLILF�SURGXFWV���7HYD�VHOHFWHG�WKRVH�

SURGXFWV�RQ�WKH�JURXQG�WKDW�WKH\�DFFRXQWHG�IRU�D�SDUWLFXODUO\�ODUJH�SRUWLRQ�RI�5LPVD¶V�VDOHV�DQG�

WKXV�ZHUH�HVSHFLDOO\�LPSRUWDQW�WR�7HYD¶V�GHFLVLRQ�WR�SURFHHG�ZLWK�WKH�DFTXLVLWLRQ����

��� )RU� HDFK� RI� WKRVH� ��� SURGXFWV�� 7HYD� FRPSDUHG� WKH� &2)(35,6� UHJLVWUDWLRQV�

DJDLQVW� SURGXFW� GRVVLHUV� IURP� WKH� FRPSDQ\¶V� RZQ� ERRNV� DQG� UHFRUGV�� � 7HYD� H[DPLQHG� WKH�

SURGXFW� IRUPXODWLRQV�� WKH� PDQXIDFWXUHUV� RI� WKH� DFWLYH� SKDUPDFHXWLFDO� LQJUHGLHQWV�� WKH�

PDQXIDFWXULQJ�SURFHVVHV��DQG�WKH�VWDELOLW\�WHVW�UHVXOWV��UHO\LQJ�RQ�WKH�LQWHJULW\�RI�WKH�LQIRUPDWLRQ�

SURYLGHG���%DVHG�RQ�WKDW�UHYLHZ��7HYD�FRQFOXGHG�WKDW�DOO����SURGXFWV�PDWFKHG�WKHLU�UHJLVWUDWLRQV�

DQG� ZHUH� VXSSRUWHG� E\� DSSURSULDWH� VWDELOLW\� WHVWV�� � 7HYD� UHFRUGHG� WKRVH� REVHUYDWLRQV� LQ� D�

³FKHFNOLVW´�WKDW�LW�SUHSDUHG�IRU�HDFK�SURGXFW������

��� 7HYD�UHDFKHG� WKRVH�IDYRUDEOH�FRQFOXVLRQV�RQO\�EHFDXVH� LW�ZDV�VKRZQ�IUDXGXOHQW�

SDSHUZRUN�IRU�WKH�SURGXFWV���,Q�UHDOLW\��PRVW�RI�WKH����SURGXFWV�KDG�VHULRXV�SUREOHPV�ZLWK�WKHLU�

IRUPXODWLRQV��LQJUHGLHQW�VXSSOLHUV��RU�VWDELOLW\�WHVWV���$FFRUGLQJ�WR�5LPVD¶V�RZQ�LQWHUQDO�0DVWHU�

/LVW� WKDW� ZDV� FRQFHDOHG� IURP� 7HYD�� QLQH� RI� WKH� SURGXFWV� GLG� QRW� PDWFK� WKHLU� UHJLVWHUHG�

IRUPXODWLRQV�RU�DSSURYHG�VXSSOLHUV��DQG�HLJKW�ZHUH�HLWKHU�PLVVLQJ�UHTXLUHG�VWDELOLW\�WHVWV�RU�KDG�

VWDELOLW\�IDLOXUHV���6RPH�RI�WKH�YLRODWLRQV�ZHUH�HJUHJLRXV���)RU�IRXU�SURGXFWV��IRU�H[DPSOH��PRUH�

WKDQ�KDOI�WKH�LQJUHGLHQWV�WKDW�5LPVD�ZDV�DGGLQJ�ZHUH�PLVVLQJ�IURP�WKH�UHJLVWUDWLRQV�HQWLUHO\���
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��� 7KH� SURGXFW� GRVVLHUV� VKRZQ� WR�7HYD� GXULQJ� WKH� VLWH� YLVLW� GLG� QRW� UHIOHFW� DQ\� RI�

WKRVH�VHULRXV�SUREOHPV���5DWKHU��WKRVH�UHFRUGV�XQLIRUPO\�LQGLFDWHG�WKDW�WKH�SURGXFW�IRUPXODWLRQV�

PDWFKHG� WKHLU� UHJLVWUDWLRQV�� WKDW�5LPVD�ZDV�DFTXLULQJ� WKH� LQJUHGLHQWV� IURP�DSSURYHG� VXSSOLHUV��

DQG�WKDW�WKH�SURGXFWV�ZHUH�VXSSRUWHG�E\�DSSURSULDWH�VWDELOLW\�WHVWV���7KH�LQHVFDSDEOH�FRQFOXVLRQ�

LV� WKDW�7HYD�ZDV�VKRZQ� IDOVH�GRFXPHQWV�±� WKH� VDPH�³GRXEOH�SDSHUZRUN´� WKDW�5LPVD�KDG�EHHQ�

XVLQJ�WR�GHIUDXG�&2)(35,6�IRU�\HDUV����

��� *LYHQ� WKHLU� LQWLPDWH� IDPLOLDULW\� ZLWK� 5LPVD¶V� XVH� RI� GRXEOH� SDSHUZRUN�� WKH�

(VSLQRVDV�PXVW�KDYH�NQRZQ� WKDW�7HYD�ZRXOG�EH� VKRZQ� WKRVH� IUDXGXOHQW�GRFXPHQWV�GXULQJ� LWV�

VLWH�YLVLW���7KH�(VSLQRVDV�KDG�XOWLPDWH�DXWKRULW\�RYHU�ZKDW�GRFXPHQWV�ZHUH�VKRZQ�GXULQJ�WKH�VLWH�

YLVLW��EXW� WKH\�VLPSO\�VWRRG�E\�ZKLOH�7HYD�ZDV�GHIUDXGHG�ZLWK� WKDW�GRXEOH�SDSHUZRUN�� �7KRVH�

IUDXGXOHQW�GRFXPHQWV�SUHYHQWHG�7HYD� IURP�EHLQJ�DEOH� WR�GHWHFW�5LPVD¶V�YLRODWLRQV�GHVSLWH� WKH�

WKRURXJK�GXH�GLOLJHQFH�LW�FRQGXFWHG�LQ�WKH�WUDQVDFWLRQ��

��� 7HYD¶V�UHJXODWRU\�DIIDLUV�WHDP�SUHSDUHG�D�UHSRUW�VXPPDUL]LQJ�WKHLU�ILQGLQJV�IURP�

WKH�VLWH�YLVLW���%DVHG�RQ�WKH�LQIRUPDWLRQ�WKH\�KDG�UHFHLYHG��WKDW�UHSRUW�FRQFOXGHG�±�LQFRUUHFWO\�±�

WKDW� ³>W@KH�SURGXFWV� UHYLHZHG�DUH� LQ�FRPSOLDQFH�ZLWK� WKH�0H[LFDQ� UHJXODWLRQ>V@� DQG�KDYH�QR> @�

ULVN� >RI� QRW� EHLQJ@� UHQHZHG�´� WKDW� ³>W@KH� FXUUHQW� SRUWIROLR� LQ�0H[LFR� LV� EHLQJ�PDLQWDLQHG� DQG�

WKHUH�DUH�QR> @�VLJ>Q@V�RI�UHJXODWRU\�ULVN�´�DQG�WKDW�³>I@URP�WKH�UHJXODWRU\�SHUVSHFWLYH�WKHUH�LV�QR> @�

PDMRU�ULVN�ZLWK�WKH�0H[LFDQ�OLFHQVHV�´���

��� 7HYD� UHDFKHG� WKRVH� FRQFOXVLRQV� RQO\� EHFDXVH� RI� WKH� IDOVH� DQG� PLVOHDGLQJ�

LQIRUPDWLRQ�WKH�(VSLQRVDV�KDG�SURYLGHG���+DG�7HYD�UHFHLYHG�WUXWKIXO�LQIRUPDWLRQ��LW�ZRXOG�KDYH�

OHDUQHG� WKDW�5LPVD¶V� SURGXFWV� GLG� QRW� LQ� IDFW� FRPSO\�ZLWK�0H[LFDQ� UHJXODWLRQV� DQG� WKDW� WKHUH�

ZHUH�PDMRU�UHJXODWRU\�ULVNV�ZLWK�WKH�SURGXFWV��LQFOXGLQJ�VHULRXV�ULVNV�RI�QRQ�UHQHZDO���7KH�KHDG�

RI�7HYD¶V� UHJXODWRU\�DIIDLUV�GXH�GLOLJHQFH� WHDP�EHOLHYHV� WKDW� WKH�YLRODWLRQV�DUH� VR� VHULRXV� WKDW��
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KDG�7HYD� UHFHLYHG� WUXH� LQIRUPDWLRQ�GXULQJ� WKH� VLWH� YLVLW�� KH�ZRXOG�KDYH� UHFRPPHQGHG� DJDLQVW�

SURFHHGLQJ�ZLWK�WKH�DFTXLVLWLRQ�±�DW�DQ\�SULFH����

��� 7HYD�FUHDWHG�SUHVHQWDWLRQV�IRU�LWV�VHQLRU�H[HFXWLYHV�WR�DLG�WKHLU�GHOLEHUDWLRQV�RYHU�

WKH� DFTXLVLWLRQ�� � 7KRVH� GRFXPHQWV� LQFOXGHG� D� SDJH� GHYRWHG� VROHO\� WR� WKH� UHVXOWV� RI� 7HYD¶V�

UHJXODWRU\�DIIDLUV�GXH�GLOLJHQFH���7KDW�SDJH�UHLWHUDWHG�7HYD¶V�ILQGLQJV�WKDW�WKH�UHJLVWUDWLRQV�ZHUH�

³LQ�FRQIRUPDQFH�ZLWK�WKH�FXUUHQW�UHJXODWLRQ�DQG�QR�PDMRU�LVVXHV�ZHUH�LGHQWLILHG�´�WKDW�WKHUH�ZHUH�

³>Q@R�UHQHZDO�RU�RWKHU�VLJQV�RI�UHJXODWRU\�ULVN�´�DQG�WKDW�³>I@URP�WKH�UHJXODWRU\�SHUVSHFWLYH�WKHUH�

LV�QR> @�PDMRU�ULVN�ZLWK�WKH�0H[LFDQ�OLFHQVHV�´��7HYD¶V�VHQLRU�H[HFXWLYHV�UHOLHG�RQ�WKRVH�ILQGLQJV�

LQ�GHFLGLQJ�WR�SURFHHG����

��� ,Q�DGGLWLRQ��WKH�SUHVHQWDWLRQV�FRQWDLQHG�ILQDQFLDO�DQDO\VHV�VXSSRUWLQJ�WKH�SXUFKDVH�

SULFH�WKDW�7HYD�ZDV�SD\LQJ�LQ�WKH�WUDQVDFWLRQ���7KRVH�DQDO\VHV�ZHUH�EDVHG�RQ�UHYHQXH�SURMHFWLRQV�

IRU� WKH�SURGXFWV� WKDW�7HYD�H[SHFWHG�5LPVD� WR�FRQWLQXH�VHOOLQJ�DV�ZHOO�DV�DQWLFLSDWHG�V\QHUJLHV���

+DG�7HYD�NQRZQ�WKDW�WKH�OHJDO�YLRODWLRQV�ZRXOG�IRUFH�LW�WR�VWRS�VHOOLQJ�PDQ\�RI�5LPVD¶V�SURGXFWV�

DQG� WKDW� WKRVH� V\QHUJLHV� ZRXOG� QRW� PDWHULDOL]H�� 7HYD� ZRXOG� QRW� KDYH� SURFHHGHG� ZLWK� WKH�

WUDQVDFWLRQ������

7KH�5HSUHVHQWDWLRQV�DQG�:DUUDQWLHV��

��� 5HO\LQJ� RQ� WKRVH� OLHV�� 7HYD� PRYHG� IRUZDUG� ZLWK� WKH� DFTXLVLWLRQ�� � 7KH� SDUWLHV�

VWUXFWXUHG�WKH�WUDQVDFWLRQ�WKURXJK�WZR�SULQFLSDO�FRQWUDFWV���2QH�ZDV�D�6KDUH�3XUFKDVH�$JUHHPHQW�

EHWZHHQ� 7HYD¶V� 0H[LFDQ� VXEVLGLDU\� /HPHU\�� 6�$�� GH� &�9�� DQG� WKH� (VSLQRVDV�� � 8QGHU� WKDW�

DJUHHPHQW��/HPHU\�DJUHHG�WR�SD\�DSSUR[LPDWHO\������PLOOLRQ�WR�SXUFKDVH�DOO�RXWVWDQGLQJ�VKDUHV�

RI�5LPVD�IURP�WKH�(VSLQRVDV�DV�ZHOO�DV�WKH�VKDUHV�RI�WKUHH�5LPVD�DIILOLDWHV�DOVR�LQFOXGHG�LQ�WKH�

GHDO��DOO�LQFOXGHG�ZLWKLQ�WKH�WHUP�³5LPVD´�IRU�SXUSRVHV�RI�WKLV�&RPSODLQW����$�FRS\�RI�WKH�6KDUH�

3XUFKDVH�$JUHHPHQW�LV�DWWDFKHG�DV�([KLELW�$����
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��� 7KH� VHFRQG� FRQWUDFW� ZDV� DQ� $VVHW� 3XUFKDVH� $JUHHPHQW� EHWZHHQ� /HPHU\� DQG�

3370�� �3370�LV�D�/X[HPERXUJ�FRPSDQ\� WKDW� WKH�(VSLQRVDV�FUHDWHG� WR�KROG�5LPVD¶V�SDWHQWV��

WUDGHPDUNV��DQG�RWKHU� LQWHOOHFWXDO�SURSHUW\�� �7KH�FRPSDQ\�RZQHG�WKDW� LQWHOOHFWXDO�SURSHUW\�DQG�

WKHQ� OLFHQVHG� LW� EDFN� WR�5LPVD�� � 3370� LV� RZQHG� WKURXJK� D� FRPSOH[� FKDLQ�RI� WUXVWV� DQG�RWKHU�

HQWLWLHV��EXW� LV�XOWLPDWHO\�EHQHILFLDOO\�RZQHG�DQG�FRQWUROOHG�E\� WKH�(VSLQRVDV�DQG� WKHLU� UHODWHG�

SDUWLHV�RU�DIILOLDWHV���8QGHU�WKH�$VVHW�3XUFKDVH�$JUHHPHQW��/HPHU\�DJUHHG�WR�SD\�������ELOOLRQ�WR�

DFTXLUH� WKDW� LQWHOOHFWXDO� SURSHUW\� IURP� 3370�� � $� FRS\� RI� WKH� $VVHW� 3XUFKDVH� $JUHHPHQW� LV�

DWWDFKHG�DV�([KLELW�%����

��� 7R� HQVXUH� WKDW�5LPVD¶V� RSHUDWLRQV� DQG� SURGXFWV�PHW�7HYD¶V� KLJK� VWDQGDUGV� DQG�

H[SHFWDWLRQV�IRU�WKH�WUDQVDFWLRQ��7HYD�LQVLVWHG�RQ�H[SUHVV�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�IURP�WKH�

(VSLQRVDV�� � $UWLFOH� 9� RI� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� WKXV� FRQWDLQV� D� QXPEHU� RI� H[SOLFLW�

UHSUHVHQWDWLRQV� DQG� ZDUUDQWLHV� FRQFHUQLQJ� WKH� RSHUDWLRQV� RI� WKH� ³7DUJHW� &RPSDQLHV´� ±� L�H���

5LPVD� DQG� WKH� WKUHH� DIILOLDWHV� DFTXLUHG� LQ� WKH� WUDQVDFWLRQ�� � 5LPVD¶V� FRQFHDOHG� KLVWRU\� RI�

YLRODWLRQV�UHQGHUHG�VHYHUDO�RI�WKRVH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�EODWDQWO\�IDOVH��

���� )RU� H[DPSOH�� LQ� 6HFWLRQ� ����� HQWLWOHG� ³&RPSOLDQFH� ZLWK� $SSOLFDEOH� /DZV�´� WKH�

(VSLQRVDV�UHSUHVHQWHG��

7KH�7DUJHW�&RPSDQLHV�DUH�FXUUHQWO\�FRQGXFWLQJ��DQG�KDYH�VLQFH�-DQXDU\����������
FRQGXFWHG� WKHLU�RSHUDWLRQV� LQ�FRPSOLDQFH� LQ�DOO�PDWHULDO� UHVSHFWV�ZLWK� WKH�/DZV��
MXGJPHQWV�DQG�RUGHUV�DSSOLFDEOH�WR�DQ\�7DUJHW�&RPSDQ\����

7KH� WHUP�³/DZ´� LV� GHILQHG�EURDGO\� DV� ³DQ\� ODZ�� VWDWXWH�� UXOH�� UHJXODWLRQ� DQG� DQ\� MXGJPHQW� RU�

RUGHU� RI� DQ\� *RYHUQPHQWDO� $XWKRULW\�´� ZKLFK� LQ� WXUQ� LQFOXGHV� ³DQ\� VXSUD�QDWLRQDO�� QDWLRQDO��

VWDWH��PXQLFLSDO�RU�ORFDO�JRYHUQPHQW��LQFOXGLQJ�DQ\�VXEGLYLVLRQ��FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ��

DGPLQLVWUDWLYH� DJHQF\� RU� FRPPLVVLRQ� RU� RWKHU� DXWKRULW\� WKHUHRI��� VWRFN� H[FKDQJH� RU� VHOI�

UHJXODWRU\�RUJDQL]DWLRQ�H[HUFLVLQJ�DQ\�UHJXODWRU\��WD[LQJ��LPSRUWLQJ��HQYLURQPHQWDO�RU�DQ\�RWKHU�
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JRYHUQPHQWDO� DXWKRULW\�´� � 7KH� WHUP� WKXV� LQFOXGHV� KHDOWK�� VDIHW\�� DQG� TXDOLW\� UHJXODWLRQV�

SURPXOJDWHG�E\�0H[LFDQ�DGPLQLVWUDWLYH�DJHQFLHV�OLNH�&2)(35,6����

���� 7KDW� UHSUHVHQWDWLRQ� ZDV� IDOVH�� � $V� H[SODLQHG� DERYH�� 5LPVD� YLRODWHG� QXPHURXV�

0H[LFDQ� UHJXODWRU\� UHTXLUHPHQWV� FRQFHUQLQJ� WKH�PDQXIDFWXUH� DQG� VDOH� RI� LWV� SURGXFWV�� � 7KRVH�

YLRODWLRQV� LQFOXGHG� WKH� UHJLVWUDWLRQ� RI� IDOVH� SURGXFW� IRUPXODWLRQV� ZLWK� &2)(35,6� DQG� WKH�

VXEVHTXHQW� VDOH� RI� SURGXFWV� FRQWDLQLQJ� IRUPXODWLRQV� WKDW� GHYLDWHG� VXEVWDQWLDOO\� IURP� WKH�

UHJLVWHUHG�IRUPXODWLRQV�� WKH� LPSURSHU�XVH�RI�XQDSSURYHG�DFWLYH�SKDUPDFHXWLFDO� LQJUHGLHQWV�� WKH�

VXEPLVVLRQ�RI�IDOVH�VWDELOLW\�DQG�RWKHU�WHVW�UHVXOWV�WR�&2)(35,6��WKH�IDLOXUH�WR�SHUIRUP�UHTXLUHG�

WHVWV�� DQG� WKH� IDLOXUH� WR� UHSRUW� DGYHUVH� VWDELOLW\� RU� RWKHU� WHVW� UHVXOWV� UHTXLUHG� WR� EH� UHSRUWHG���

0RUHRYHU�� 5LPVD¶V� YDULRXV� VFKHPHV� WR� FRQFHDO� WKRVH� YLRODWLRQV� IURP� UHJXODWRUV� ±� LQFOXGLQJ�

GRXEOH� SDSHUZRUN� DQG� SDUDOOHO� FRPSXWLQJ� V\VWHPV� ±� ZHUH� LQGHSHQGHQW� YLRODWLRQV� RI�0H[LFDQ�

ODZ�� � 7KH� (VSLQRVDV� ZHUH� ZHOO� DZDUH� RI� WKRVH� YLRODWLRQV� DQG� WKXV� ZHOO� DZDUH� WKDW� WKLV�

UHSUHVHQWDWLRQ�DQG�ZDUUDQW\�ZDV�IDOVH��

���� 6LPLODUO\�� LQ� 6HFWLRQ� ���� RI� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW�� HQWLWOHG� ³)LQDQFLDO�

6WDWHPHQW�3UHSDUDWLRQ�´�WKH�(VSLQRVDV�UHSUHVHQWHG��

7KH� )LQDQFLDO� 6WDWHPHQWV� KDYH� EHHQ� SUHSDUHG� IURP� WKH� ERRNV�� UHFRUGV� DQG�
DFFRXQWV� RI� WKH� 7DUJHW� &RPSDQLHV� ������ LQ� DFFRUGDQFH� ZLWK� WKH� $FFRXQWLQJ�
3ULQFLSOHV� DV� LQ� HIIHFW� IRU� WKH� SHULRGV� FRYHUHG� WKHUHE\� DQG� SUHVHQW� IDLUO\� LQ� DOO�
PDWHULDO�UHVSHFWV� WKH�ILQDQFLDO�FRQGLWLRQ�RI�WKH�7DUJHW�&RPSDQLHV� �������� �1RQH�RI�
WKH�7DUJHW�&RPSDQLHV�������KDYH�DQ\�/LDELOLWLHV�WKDW�ZRXOG�EH�UHTXLUHG�E\�0H[LFDQ�
>ILQDQFLDO�UHSRUWLQJ�VWDQGDUGV@�������WR�EH�UHIOHFWHG�RQ�D�FRQVROLGDWHG�EDODQFH�VKHHW�
RWKHU� WKDQ� /LDELOLWLHV� ������ WKDW� DUH� UHIOHFWHG� LQ� WKH� 0RVW� 5HFHQW� )LQDQFLDO�
6WDWHPHQWV���������

³/LDELOLWLHV´�DUH�GHILQHG�EURDGO\�DV�³DQ\�DQG�DOO�,QGHEWHGQHVV��OLDELOLWLHV�DQG�REOLJDWLRQV��ZKHWKHU�

DFFUXHG� RU� IL[HG�� NQRZQ� RU� XQNQRZQ�� DEVROXWH� RU� FRQWLQJHQW�� PDWXUHG� RU� XQPDWXUHG� RU�

GHWHUPLQHG�RU�GHWHUPLQDEOH�´���
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���� 7KDW�UHSUHVHQWDWLRQ�ZDV�OLNHZLVH�IDOVH���5LPVD¶V�YLRODWLRQV�RI�0H[LFDQ�UHJXODWRU\�

UHTXLUHPHQWV�DQG�RWKHU�FRQGXFW�VHW�IRUWK�DERYH�FRQVWLWXWHG�ORVV�FRQWLQJHQFLHV�WKDW�ZHUH�PDWHULDO�

LQ�UHODWLRQ�WR�5LPVD¶V�RYHUDOO�RSHUDWLRQV���7KH�YLRODWLRQV�DOVR�VXEVWDQWLDOO\�LPSDLUHG�WKH�YDOXH�RI�

PDQ\�RI� WKH�DVVHWV�RQ�5LPVD¶V� ILQDQFLDO� VWDWHPHQWV�±� LQFOXGLQJ�� IRU� H[DPSOH��5LPVD¶V�SURGXFW�

LQYHQWRU\�� �5LPVD¶V�ILQDQFLDO�VWDWHPHQWV�GLG�QRW�GLVFORVH�RU�DFFRXQW�IRU�DQ\�RI�WKRVH�SUREOHPV��

FRQWUDU\�WR�DSSOLFDEOH�DFFRXQWLQJ�UHTXLUHPHQWV������

���� ,Q� 6HFWLRQ� ���� RI� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW�� HQWLWOHG� ³3RVLWLRQ� 6LQFH�

5HIHUHQFH�'DWH�´�WKH�(VSLQRVDV�UHSUHVHQWHG���

6LQFH�WKH�5HIHUHQFH�'DWH�>L�H���'HFHPEHU���������@��������D��WKH�7DUJHW�&RPSDQLHV�
KDYH� QRW� FRQGXFWHG� WKHLU� UHVSHFWLYH� EXVLQHVV� LQ� DQ\�PDWHULDO� UHVSHFW� QRW� LQ� WKH�
2UGLQDU\�&RXUVH�RI�%XVLQHVV�DQG��E��WKHUH�KDV�QRW�EHHQ�DQ\�HYHQW��FLUFXPVWDQFH��
GHYHORSPHQW�� VWDWH� RI� IDFWV�� RFFXUUHQFH�� FKDQJH� RU� HIIHFW� ZKLFK� KDV� KDG� D�
&RPSDQ\� 0DWHULDO� $GYHUVH� (IIHFW�� DQG� QR� HYHQW�� FLUFXPVWDQFH�� GHYHORSPHQW��
VWDWH� RI� IDFWV�� RFFXUUHQFH�� FKDQJH� RU� HIIHFW� H[LVWV� RU� KDV� RFFXUUHG�ZKLFK�ZRXOG�
UHDVRQDEO\�EH�H[SHFWHG��LQGLYLGXDOO\�RU�LQ�WKH�DJJUHJDWH��WR�UHVXOW�LQ�D�&RPSDQ\�
0DWHULDO�$GYHUVH�(IIHFW��

$�³&RPSDQ\�0DWHULDO�$GYHUVH�(IIHFW´�LQFOXGHV�³DQ\�IDFW��FLUFXPVWDQFH��RFFXUUHQFH��FKDQJH�RU�

HYHQW� WKDW� KDV� D�PDWHULDO� DGYHUVH� HIIHFW� RQ� ������ WKH� EXVLQHVV�� UHVXOWV� RI� RSHUDWLRQV� RU� ILQDQFLDO�

FRQGLWLRQ�RI�WKH�7DUJHW�&RPSDQLHV�´���

���� 7KDW� UHSUHVHQWDWLRQ�ZDV� IDOVH�� �5LPVD� FRPPLWWHG� VHULRXV�� RQJRLQJ� YLRODWLRQV� RI�

0H[LFDQ� ODZ� DQG� RWKHU� VLJQLILFDQW� GHYLDWLRQV� IURP� JHQHUDOO\� DFFHSWHG� JRRG� PDQXIDFWXULQJ�

SUDFWLFHV� IRU� WKH� SKDUPDFHXWLFDO� LQGXVWU\� DV� VHW� IRUWK� DERYH�� � 7KRVH� YLRODWLRQV� DQG� GHYLDWLRQV�

FRQWLQXHG� WKURXJKRXW� WKH� SHULRG� EHWZHHQ� WKH�5HIHUHQFH�'DWH� RQ�'HFHPEHU� ���� ������ DQG� WKH�

H[HFXWLRQ� RI� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� RQ� 6HSWHPEHU� ���� ������ � 7KRVH� SUDFWLFHV� ERWK�

FRQVWLWXWHG�D�&RPSDQ\�0DWHULDO�$GYHUVH�(IIHFW�DQG�ZRXOG�UHDVRQDEO\�EH�H[SHFWHG�WR�UHVXOW�LQ�D�

&RPSDQ\�0DWHULDO�$GYHUVH�(IIHFW�XSRQ�WKHLU�GLVFRYHU\�E\�7HYD�RU�RWKHU�SDUWLHV����
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���� ,Q�6HFWLRQ�������HQWLWOHG�³,QWHOOHFWXDO�3URSHUW\�´�WKH�(VSLQRVDV�UHSUHVHQWHG��

$OO�WKH�FRPSXWHU�V\VWHPV��LQFOXGLQJ�WKH�VRIWZDUH��ILUPZDUH��KDUGZDUH��QHWZRUNV��
LQWHUIDFHV��SODWIRUPV�DQG�UHODWHG�V\VWHPV�RZQHG�RU�XVHG�E\�WKH�7DUJHW�&RPSDQLHV�
������DUH�DSSURSULDWH�JLYHQ�WKH�LQGXVWU\�LQ�ZKLFK�WKH�7DUJHW�&RPSDQLHV�RSHUDWH���������

���� 7KDW�UHSUHVHQWDWLRQ�ZDV�IDOVH���5LPVD�GHVLJQHG�LWV�FRPSXWHU�V\VWHPV�VSHFLILFDOO\�

WR� GHFHLYH�0H[LFDQ� UHJXODWRUV�� � 7KRVH� V\VWHPV� LQFOXGHG� SDUDOOHO� 6$3� DQG� 5$3� V\VWHPV� WKDW�

DOORZHG�5LPVD�WR�SUHVHQW�RQH�VHW�RI�IDOVH�GDWD�WR�UHJXODWRUV�ZKLOH�PDLQWDLQLQJ�D�VHFRQG�VHW�IRU�

LQWHUQDO�XVH���7KRVH�V\VWHPV�ZHUH�QRW�³DSSURSULDWH´�IRU�WKH�LQGXVWU\�LQ�ZKLFK�5LPVD�RSHUDWHG����

���� ,Q�DGGLWLRQ� WR� WKRVH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�� WKH�(VSLQRVDV�DOVR�DJUHHG�WR�

FHUWDLQ� FRYHQDQWV� LQ� $UWLFOH� 9,,� RI� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� JRYHUQLQJ� LWV� FRQGXFW�

IROORZLQJ�WKH�H[HFXWLRQ�RI�WKH�DJUHHPHQW���,Q�SDUWLFXODU��LQ�6HFWLRQ������HQWLWOHG�³&RQGXFW�RI�WKH�

%XVLQHVV�RI�WKH�7DUJHW�&RPSDQLHV�´�WKH�(VSLQRVDV�SURPLVHG��

)URP�WKH�GDWH�RI�WKLV�$JUHHPHQW�XQWLO�WKH�&ORVLQJ�'DWH��������WKH�6HOOHUV�VKDOO�FDXVH�
WKH�7DUJHW�&RPSDQLHV� WR� �$��FRQGXFW� WKHLU� UHVSHFWLYH�RSHUDWLRQV� ������RQO\� LQ� WKH�
RUGLQDU\�FRXUVH�RI�EXVLQHVV��FRQVLVWHQW�ZLWK�SDVW�SUDFWLFH�������DQG��%��WR�XVH�WKHLU�
FRPPHUFLDOO\� UHDVRQDEOH� HIIRUWV� WR� SUHVHUYH� LQWDFW� WKHLU� UHVSHFWLYH� EXVLQHVV�
RUJDQL]DWLRQV�� NHHS� DYDLODEOH� WKH� VHUYLFHV� RI� WKHLU� RIILFHUV� DQG� HPSOR\HHV� DQG�
PDLQWDLQ� VDWLVIDFWRU\� UHODWLRQVKLSV� ZLWK� OLFHQVRUV�� VXSSOLHUV�� GLVWULEXWRUV�� FOLHQWV�
DQG�RWKHUV�KDYLQJ�EXVLQHVV�UHODWLRQVKLSV�ZLWK�WKHP����

���� 7KH� (VSLQRVDV� EUHDFKHG� WKDW� FRYHQDQW�� � 7KH� YLRODWLRQV� RI� 0H[LFDQ� ODZ� DQG�

VLJQLILFDQW� GHYLDWLRQV� IURP� JHQHUDOO\� DFFHSWHG� JRRG� PDQXIDFWXULQJ� SUDFWLFHV� VHW� IRUWK� DERYH�

FRQWLQXHG� WKURXJKRXW� WKH� SHULRG� EHWZHHQ� WKH� H[HFXWLRQ� RI� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� RQ�

6HSWHPEHU����������DQG�WKH�FORVLQJ�RI�WKH�WUDQVDFWLRQ�RQ�0DUFK�����������7KH�(VSLQRVDV�IDLOHG�WR�

FDXVH� 5LPVD� WR� FRQGXFW� LWV� RSHUDWLRQV� LQ� WKH� RUGLQDU\� FRXUVH� RI� EXVLQHVV� DV� D� UHVXOW� RI� WKRVH�

YLRODWLRQV� DQG� GHYLDWLRQV�� � 7KH� (VSLQRVDV� DOVR� IDLOHG� WR� FDXVH� 5LPVD� WR� XVH� FRPPHUFLDOO\�

UHDVRQDEOH�HIIRUWV�WR�PDLQWDLQ�VDWLVIDFWRU\�UHODWLRQVKLSV�ZLWK�VXSSOLHUV��GLVWULEXWRUV��FOLHQWV��DQG�

UHJXODWRUV�DV�D�UHVXOW�RI�WKRVH�YLRODWLRQV�DQG�GHYLDWLRQV�����
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���� ,Q�DGGLWLRQ�WR�WKH�(VSLQRVDV¶�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�LQ�WKH�6KDUH�3XUFKDVH�

$JUHHPHQW�� 3370� PDGH� LWV� RZQ� UHSUHVHQWDWLRQV� DQG� ZDUUDQWLHV� LQ� WKH� $VVHW� 3XUFKDVH�

$JUHHPHQW�� � )RU� H[DPSOH�� LQ� 6HFWLRQ� ����� HQWLWOHG� ³)LQDQFLDO� 6WDWHPHQW� 3UHSDUDWLRQ�´� 3370�

UHSUHVHQWHG��

7KH� )LQDQFLDO� 6WDWHPHQWV� KDYH� EHHQ� SUHSDUHG� IURP� WKH� ERRNV�� UHFRUGV� DQG�
DFFRXQWV� RI� WKH� 6HOOHU� ������ LQ� DFFRUGDQFH� ZLWK� WKH� $FFRXQWLQJ� 3ULQFLSOHV� DV� LQ�
HIIHFW� IRU� WKH�SHULRGV� FRYHUHG� WKHUHE\�DQG�SUHVHQW� IDLUO\� LQ� DOO�PDWHULDO� UHVSHFWV�
WKH�ILQDQFLDO�FRQGLWLRQ�RI�WKH�6HOOHU����������7KH�6HOOHU�GRHV�QRW�KDYH�DQ\�/LDELOLWLHV�
WKDW� ZRXOG� EH� UHTXLUHG� E\� WKH� $FFRXQWLQJ� 3ULQFLSOHV� WR� EH� UHIOHFWHG� RQ� D�
FRQVROLGDWHG�EDODQFH�VKHHW�RWKHU�WKDQ�/LDELOLWLHV�������WKDW�DUH�UHIOHFWHG�LQ�WKH�0RVW�
5HFHQW�)LQDQFLDO�6WDWHPHQWV���������

³/LDELOLWLHV´�DUH�GHILQHG�EURDGO\�DV�³DQ\�DQG�DOO�,QGHEWHGQHVV��OLDELOLWLHV�DQG�REOLJDWLRQV��ZKHWKHU�

DFFUXHG� RU� IL[HG�� NQRZQ� RU� XQNQRZQ�� DEVROXWH� RU� FRQWLQJHQW�� PDWXUHG� RU� XQPDWXUHG� RU�

GHWHUPLQHG�RU�GHWHUPLQDEOH�´���

���� 7KDW� UHSUHVHQWDWLRQ� ZDV� IDOVH�� � 5LPVD¶V� UHJXODWRU\� YLRODWLRQV� VXEVWDQWLDOO\�

LPSDLUHG� WKH� WUXH� YDOXH� RI� WKH� HQWLUH� EXVLQHVV�� LQFOXGLQJ� WKH� SDWHQWV�� WUDGHPDUNV�� DVVRFLDWHG�

JRRGZLOO��DQG�RWKHU�LQWHOOHFWXDO�SURSHUW\�UHIOHFWHG�DV�DVVHWV�RQ�3370¶V�EDODQFH�VKHHW���3370¶V�

ILQDQFLDO�VWDWHPHQWV�GLG�QRW�GLVFORVH�RU�DFFRXQW�IRU�DQ\�RI�WKRVH�SUREOHPV��FRQWUDU\�WR�DSSOLFDEOH�

DFFRXQWLQJ�UHTXLUHPHQWV����

���� ,Q� 6HFWLRQ� ���� RI� WKH� $VVHW� 3XUFKDVH� $JUHHPHQW�� HQWLWOHG� ³3RVLWLRQ� 6LQFH�

5HIHUHQFH�'DWH�´�3370�UHSUHVHQWHG��

6LQFH� WKH� 5HIHUHQFH� 'DWH� >L�H��� 'HFHPEHU� ���� ����@� ������ �D�� WKH� 6HOOHU� KDV� QRW�
FRQGXFWHG� LWV� EXVLQHVV� LQ� DQ\� PDWHULDO� UHVSHFW� QRW� LQ� WKH� 2UGLQDU\� &RXUVH� RI�
%XVLQHVV�DQG��E��WKHUH�KDV�QRW�EHHQ�DQ\�HYHQW��FLUFXPVWDQFH��GHYHORSPHQW��VWDWH�
RI� IDFWV��RFFXUUHQFH�� FKDQJH�RU� HIIHFW�ZKLFK�KDV�KDG�D�0DWHULDO�$GYHUVH�(IIHFW��
DQG� QR� HYHQW�� FLUFXPVWDQFH�� GHYHORSPHQW�� VWDWH� RI� IDFWV�� RFFXUUHQFH�� FKDQJH� RU�
HIIHFW�H[LVWV�RU�KDV�RFFXUUHG�ZKLFK�ZRXOG�UHDVRQDEO\�EH�H[SHFWHG��LQGLYLGXDOO\�RU�
LQ�WKH�DJJUHJDWH��WR�UHVXOW�LQ�D�0DWHULDO�$GYHUVH�(IIHFW��
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$�³0DWHULDO�$GYHUVH�(IIHFW´�LQFOXGHV�³DQ\�IDFW��FLUFXPVWDQFH��RFFXUUHQFH��FKDQJH�RU�HYHQW�WKDW�

KDV�D�PDWHULDO�DGYHUVH�HIIHFW�RQ�������WKH�3XUFKDVHG�$VVHWV�´���

���� 7KDW� UHSUHVHQWDWLRQ�ZDV� IDOVH�� �5LPVD¶V� VHULRXV�� RQJRLQJ� YLRODWLRQV� RI�0H[LFDQ�

ODZ� DQG� RWKHU� VLJQLILFDQW� GHYLDWLRQV� IURP� JHQHUDOO\� DFFHSWHG� JRRG� PDQXIDFWXULQJ� SUDFWLFHV�

FRQWLQXHG� WKURXJKRXW� WKH� SHULRG� EHWZHHQ� WKH�5HIHUHQFH�'DWH� RQ�'HFHPEHU� ���� ������ DQG� WKH�

H[HFXWLRQ� RI� WKH� $VVHW� 3XUFKDVH� $JUHHPHQW� RQ� 6HSWHPEHU� ���� ������ � 7KRVH� SUDFWLFHV� KDG� D�

VXEVWDQWLDO� LPSDFW�RQ� WKH� WUXH�YDOXH�RI� WKH�SDWHQWV�� WUDGHPDUNV�� DVVRFLDWHG�JRRGZLOO�� DQG�RWKHU�

LQWHOOHFWXDO� SURSHUW\� DFTXLUHG� IURP� 3370�� � 7KDW� LPSDFW� ERWK� FRQVWLWXWHG� D�0DWHULDO� $GYHUVH�

(IIHFW� DQG� ZRXOG� UHDVRQDEO\� EH� H[SHFWHG� WR� UHVXOW� LQ� D� 0DWHULDO� $GYHUVH� (IIHFW� XSRQ� LWV�

GLVFRYHU\�E\�7HYD�RU�RWKHU�SDUWLHV����

���� ,Q�6HFWLRQ������RI�WKH�$VVHW�3XUFKDVH�$JUHHPHQW��HQWLWOHG�³,QWHOOHFWXDO�3URSHUW\�´�

3370�UHSUHVHQWHG��

([FHSW� WR� WKH� H[WHQW� LQGLFDWHG� RQ� VXFK� 6FKHGXOH� �����D��� WKH� SDWHQWV� DQG�
UHJLVWUDWLRQV� IRUPLQJ� SDUW� RI� WKH� 2ZQHG� 6HOOHU� ,QWHOOHFWXDO� 3URSHUW\� >DUH@� YDOLG�
DQG�WR�WKH�.QRZOHGJH�RI�WKH�6HOOHU��HQIRUFHDEOH��

���� 7KDW� UHSUHVHQWDWLRQ� ZDV� IDOVH�� � 5LPVD¶V� XVH� RI� IDOVH� ³SDSHU´� IRUPXODWLRQV� DQG�

RQJRLQJ�VDOH�RI�SURGXFWV�LQ�YLRODWLRQ�RI�0H[LFDQ�ODZ�VXEVWDQWLDOO\�ZHDNHQHG�DQG�MHRSDUGL]HG�WKH�

SDWHQWV�� WUDGHPDUNV��DQG�RWKHU� LQWHOOHFWXDO�SURSHUW\�DFTXLUHG� LQ� WKH� WUDQVDFWLRQ�� �1RQH�RI� WKRVH�

LVVXHV�ZDV�GLVFORVHG�LQ�WKH�VFKHGXOHV�WR�WKH�$VVHW�3XUFKDVH�$JUHHPHQW����

���� 7R� SURYLGH� D� UHPHG\� IRU� DQ\� EUHDFKHV� RI� UHSUHVHQWDWLRQV� DQG� ZDUUDQWLHV� RU�

FRYHQDQWV��ERWK�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�DQG�WKH�$VVHW�3XUFKDVH�$JUHHPHQW�REOLJDWH�WKH�

(VSLQRVDV�DQG�3370��UHVSHFWLYHO\��WR�LQGHPQLI\�7HYD�DQG�LWV�DIILOLDWHV�IRU�YDULRXV�ORVVHV�� �)RU�

H[DPSOH��6HFWLRQ������RI�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�SURYLGHV��

>7KH�(VSLQRVDV@� VKDOO� LQGHPQLI\� DQG� KROG� KDUPOHVV� >/HPHU\@� DQG� LWV� UHVSHFWLYH�
������VWRFNKROGHUV�������IURP�DQG�DJDLQVW�������DQ\�DQG�DOO�/RVVHV�VXIIHUHG��LQFXUUHG�RU�
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SDLG��GLUHFWO\�RU�LQGLUHFWO\�������DV�D�UHVXOW�RI���D��DQ\�EUHDFK�RI�RU�LQDFFXUDF\�LQ�DQ\�
RI�WKH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�RI�WKH�6HOOHUV�FRQWDLQHG�LQ�WKLV�$JUHHPHQW��
>DQG@��E��DQ\�EUHDFK�RI�DQ\�RI�WKH�FRYHQDQWV�RU�DJUHHPHQWV�RI�WKH�6HOOHUV�RU�WKH�
7DUJHW�&RPSDQLHV�FRQWDLQHG�LQ�WKLV�$JUHHPHQW����������

³/RVVHV´�LQFOXGH��DPRQJ�RWKHU�WKLQJV��³DQ\�DQG�DOO�ORVVHV�´�³/LDELOLWLHV�´�RU�³H[SHQVHV��LQFOXGLQJ�

UHDVRQDEOH� DWWRUQH\V¶� IHHV� DQG� H[SHQVHV��´� � $QG� ³/LDELOLWLHV�´� DV� DOUHDG\� QRWHG�� LV� GHILQHG� DV�

³DQ\� DQG� DOO� ,QGHEWHGQHVV�� OLDELOLWLHV� DQG� REOLJDWLRQV�� ZKHWKHU� DFFUXHG� RU� IL[HG�� NQRZQ� RU�

XQNQRZQ��DEVROXWH�RU�FRQWLQJHQW��PDWXUHG�RU�XQPDWXUHG�RU�GHWHUPLQHG�RU�GHWHUPLQDEOH�´���

���� 6HFWLRQ������RI�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�SXUSRUWV�WR�PDNH�LQGHPQLILFDWLRQ�

WKH�H[FOXVLYH�UHPHG\�IRU�/RVVHV�³DULVLQJ�RXW�RI�RU�RWKHUZLVH�LQ�UHVSHFW�RI�WKH�PDWWHUV�VHW�IRUWK�LQ�

WKLV�$JUHHPHQW�´� � ,Q� DGGLWLRQ��6HFWLRQ������F�� SXUSRUWV� WR� OLPLW� WKH�SXUFKDVHU¶V� UHFRXUVH� WR� DQ�

HVFURZ�DFFRXQW� VHW� XS� WR� FRYHU� LQGHPQLILFDWLRQ� FODLPV� UDWKHU� WKDQ� WKH� VHOOHUV¶� SHUVRQDO� DVVHWV���

%\�LWV�WHUPV��KRZHYHU��WKDW�SURYLVLRQ�H[HPSWV�FODLPV�LQYROYLQJ�³LQVWDQFHV�RI�IUDXG��GROR�>GHFHLW@�

RU�PDOD�IH�>EDG�IDLWK@��LQ�HDFK�FDVH��DV�ILQDOO\�GHWHUPLQHG�E\�D�FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ��´�

DV�ZHOO� DV� FODLPV� IRU�EUHDFK�RI� WKH� FRYHQDQWV� LQ�$UWLFOH�9,,�� �$V� WR� WKRVH� FODLPV�� WKH� FRQWUDFW�

SHUPLWV�UHFRYHU\�IURP�WKH�(VSLQRVDV�SHUVRQDOO\������

���� 7KH�$VVHW� 3XUFKDVH�$JUHHPHQW� FRQWDLQV� VLPLODU� LQGHPQLILFDWLRQ� SURYLVLRQV� DQG�

SXUSRUWHG� OLPLWDWLRQV� RI� OLDELOLW\�� � /LNH� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW�� LW� SXUSRUWV� WR� OLPLW�

OLDELOLW\� WR�DQ�HVFURZ�VHW�XS� WR�FRYHU� LQGHPQLILFDWLRQ�FODLPV�� �%XW� LW�H[HPSWV�FODLPV� LQYROYLQJ�

³LQVWDQFHV�RI�IUDXG��DV�ILQDOO\�GHWHUPLQHG�E\�D�FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ��´���

([HFXWLRQ�DQG�&ORVLQJ��

���� %DVHG�RQ�WKH�H[SUHVV�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�WKH�(VSLQRVDV�DQG�3370�KDG�

PDGH�� DV� ZHOO� DV� WKH� IDOVH� DQG� PLVOHDGLQJ� VWDWHPHQWV� PDGH� GXULQJ� GXH� GLOLJHQFH�� 7HYD� DQG�

/HPHU\� GHFLGHG� WR� SURFHHG� ZLWK� WKH� H[HFXWLRQ� RI� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� DQG� $VVHW�

3XUFKDVH�$JUHHPHQW����
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���� 7HYD�DQG�/HPHU\�UHOLHG�RQ�WKH�(VSLQRVDV¶�DQG�3370¶V�IDOVH�UHSUHVHQWDWLRQV�DQG�

ZDUUDQWLHV� LQ� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� DQG� $VVHW� 3XUFKDVH� $JUHHPHQW� LQ� GHFLGLQJ� WR�

H[HFXWH� WKH� DJUHHPHQWV�� � 7KH\� DOVR� UHOLHG� RQ� WKH� IDOVH� DQG� PLVOHDGLQJ� UHSUHVHQWDWLRQV� PDGH�

GXULQJ�GXH�GLOLJHQFH���7KRVH�VWDWHPHQWV�IUDXGXOHQWO\�LQGXFHG�7HYD�DQG�/HPHU\�WR�SURFHHG�ZLWK�

WKH�WUDQVDFWLRQ����

���� +DG�7HYD�DQG�/HPHU\�NQRZQ�WKDW�WKH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�LQ�WKH�6KDUH�

3XUFKDVH�$JUHHPHQW�DQG�$VVHW�3XUFKDVH�$JUHHPHQW�ZHUH� IDOVH�DV� VHW� IRUWK�DERYH�� WKH\�ZRXOG�

QRW�KDYH�H[HFXWHG�WKH�DJUHHPHQWV���,QGHHG��WKH\�ZRXOG�QRW�KDYH�DJUHHG�WR�DFTXLUH�5LPVD�RU�LWV�

LQWHOOHFWXDO�SURSHUW\�DW�DOO����

���� 6LPLODUO\�� KDG� 7HYD� DQG� /HPHU\� NQRZQ� WKDW� WKH� VWDWHPHQWV� PDGH� GXULQJ� GXH�

GLOLJHQFH�ZHUH�IDOVH�DQG�PLVOHDGLQJ�DV�VHW�IRUWK�DERYH��WKH\�ZRXOG�QRW�KDYH�H[HFXWHG�WKH�6KDUH�

3XUFKDVH� $JUHHPHQW� RU� $VVHW� 3XUFKDVH� $JUHHPHQW�� � 7KH\� ZRXOG� QRW� KDYH� DJUHHG� WR� DFTXLUH�

5LPVD�RU�LWV�LQWHOOHFWXDO�SURSHUW\�DW�DOO����

���� 7KH� SDUWLHV� H[HFXWHG� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� DQG� $VVHW� 3XUFKDVH�

$JUHHPHQW�RQ�6HSWHPEHU������������)HUQDQGR�DQG�/HRSROGR�(VSLQRVD�HDFK�SHUVRQDOO\�VLJQHG�WKH�

6KDUH�3XUFKDVH�$JUHHPHQW�� WKHUHE\� UHDIILUPLQJ� WKH� WUXWK�RI� WKH� UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�

WKH\� KDG� PDGH�� � 7KURXJK� WKHLU� FRQWURO� RYHU� 3370�� WKH� (VSLQRVDV� DOVR� FDXVHG� D� PDQDJHU� RI�

3370� WR� H[HFXWH� WKH� $VVHW� 3XUFKDVH� $JUHHPHQW� RQ� EHKDOI� RI� WKDW� HQWLW\�� � 7KH� (VSLQRVDV�

SK\VLFDOO\�VLJQHG�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�DW�WKH�RIILFHV�RI�6NDGGHQ��$USV��6ODWH��0HDJKHU�

	�)ORP�//3�LQ�1HZ�<RUN��DQG�/HPHU\¶V�RIILFHUV�SK\VLFDOO\�VLJQHG�ERWK�DJUHHPHQWV�WKHUH����

���� 7KH� 6KDUH� 3XUFKDVH� $JUHHPHQW� DQG� $VVHW� 3XUFKDVH� $JUHHPHQW� HDFK� FRQWDLQ� D�

1HZ�<RUN�FKRLFH�RI�ODZ�FODXVH���7KH\�DOVR�SURYLGH�IRU�H[FOXVLYH�MXULVGLFWLRQ�LQ�1HZ�<RUN�VWDWH�

DQG�IHGHUDO�FRXUWV��H[SUHVVO\�UHFLWLQJ�WKDW� WKH�MXULVGLFWLRQDO�UHTXLUHPHQWV�RI�1HZ�<RUN�*HQHUDO�

2EOLJDWLRQV�/DZ���������DUH�PHW����

���RI���
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���� 2Q�-DQXDU\�����������DIWHU�H[HFXWLRQ�RI�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�DQG�$VVHW�

3XUFKDVH�$JUHHPHQW�EXW�EHIRUH�FORVLQJ��WKH�SDUWLHV�UHVWUXFWXUHG�WKH�WUDQVDFWLRQ�VOLJKWO\���$�QHZ�

LQGLUHFW� VXEVLGLDU\� RI� 7HYD� 3KDUPDFHXWLFDO� ,QGXVWULHV� /LPLWHG� QDPHG� 7HYD� 3KDUPDFHXWLFDOV�

+ROGLQJV�0p[LFR��6�$��GH�&�9���³73+0´��ZDV�EURXJKW�LQ�DV�D�SDUW\�WR�WKH�WZR�DJUHHPHQWV���7KH�

SDUWLHV�DJUHHG�WKDW��RWKHU�WKDQ�WKH�ULJKW�WR�SXUFKDVH�RQH�VKDUH�RI�5LPVD�VWRFN��DOO�WKH�RWKHU�ULJKWV�

DQG�LQWHUHVWV�RI�/HPHU\�XQGHU�WKH�DJUHHPHQWV�±�LQFOXGLQJ�WKH�ULJKW�WR�HQIRUFH�WKH�UHSUHVHQWDWLRQV�

DQG�ZDUUDQWLHV�DQG�FRYHQDQWV�±�ZRXOG�EHFRPH�ULJKWV�DQG� LQWHUHVWV�RI�73+0�� �&RSLHV�RI� WKRVH�

DPHQGPHQWV�DUH�DWWDFKHG�DV�([KLELWV�&�DQG�'����

���� ,Q� DJUHHLQJ� WR� WKRVH� DPHQGPHQWV�� 7HYD� DQG� 73+0� UHOLHG� RQ� WKH� IDOVH�

UHSUHVHQWDWLRQV� DQG� ZDUUDQWLHV� PDGH� LQ� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� DQG� $VVHW� 3XUFKDVH�

$JUHHPHQW�DQG�RQ�WKH�IDOVH�DQG�PLVOHDGLQJ�VWDWHPHQWV�PDGH�LQ�GXH�GLOLJHQFH���7KRVH�VWDWHPHQWV�

IUDXGXOHQWO\� LQGXFHG�7HYD� DQG�73+0� WR�SURFHHG�ZLWK� WKH� WUDQVDFWLRQ�� �+DG�7HYD� DQG�73+0�

NQRZQ� WKDW� WKH� UHSUHVHQWDWLRQV� ZHUH� IDOVH� DV� VHW� IRUWK� DERYH�� WKH\� ZRXOG� QRW� KDYH� H[HFXWHG�

WKH�DPHQGPHQWV����

���� 7KH�DFTXLVLWLRQ�FORVHG�RQ�0DUFK���������� �8QGHU�WKH�FRQWUDFWV�� WKDW�FORVLQJ�ZDV�

VFKHGXOHG� WR� WDNH�SODFH� LQ�6NDGGHQ¶V�RIILFHV� LQ�1HZ�<RUN��DOWKRXJK� LW�ZDV�XOWLPDWHO\�KDQGOHG�

HOHFWURQLFDOO\� LQVWHDG�� � 6KRUWO\� DIWHU� WKH� FORVLQJ��73+0�ZDV�PHUJHG� LQWR�5LPVD�� �$V� D� UHVXOW��

5LPVD�VXFFHHGHG�WR�DOO�RI�73+0¶V�ULJKWV�XQGHU�WKH�DJUHHPHQWV��LQFOXGLQJ�LWV�ULJKW�WR�HQIRUFH�WKH�

UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�DQG�FRYHQDQWV����

���� 8SRQ�FORVLQJ��WKH������ELOOLRQ�SXUFKDVH�SULFH�ZDV�ZLUHG�LQ�FDVK�WR�WKH�(VSLQRVDV�

DQG� 3370�� VDYH� IRU� ����� PLOOLRQ� ZLWKKHOG� LQ� HVFURZ� DQG� FHUWDLQ� RWKHU� GHGXFWLRQV�� � 7KRVH�

SD\PHQWV�SURPSWO\�ODQGHG�WKH�(VSLQRVD�IDPLO\�RQ�)RUEHV¶V�OLVW�RI�ZHDOWKLHVW�0H[LFDQV��DPRQJ�

WKH�UDQNV�RI�VXFK�RWKHU�QRWDEOH�0H[LFDQ�ELOOLRQDLUHV�DV�&DUORV�6OLP����
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7HYD¶V�'LVFRYHU\�RI�WKH�)UDXG�DQG�5HVXOWLQJ�'DPDJHV�

���� 2Q� 0DUFK� ���� ����� ±� RQH� ZHHN� DIWHU� WKH� DFTXLVLWLRQ� FORVHG� ±� DQ� DQRQ\PRXV�

LQGLYLGXDO� VHQW� DQ�HPDLO� WR� WKH�7HYD�5LPVD� WUDQVLWLRQ� WHDP�ZLWK� WKH� VXEMHFW� OLQH�³&RUUXSWLRQ�´��

7KDW� HPDLO� UHSRUWHG� WKDW� WKHUH� ZHUH� ³PDQ\� LUUHJXODULWLHV� DQG� PDQ\� FRUUXSW� SHRSOH� LQ� WKH�

*XDGDODMDUD�SODQW�´� � ,W� H[SODLQHG� WKDW�PXOWLSOH�SURGXFWV� ³GR�QRW� FRPSO\�ZLWK� UHJLVWUDWLRQ´�DQG�

WKDW� 5LPVD¶V� TXDOLW\� GHSDUWPHQW� ZDV� DQ� ³DOO�DURXQG� IUDXG�´� � 7KH� HPDLO� DOHUWHG� 7HYD� WR� WKH�

H[LVWHQFH�RI� ³GRXEOH� SDSHUZRUN�´� H[SODLQLQJ� WKDW� ³WKHUH� H[LVWV� D� UHDO� UHFRUG� IRU� D� SURGXFW� DQG�

DQRWKHU� RQH� VKRZQ� GXULQJ� LQVSHFWLRQV�´� � ,W� ZDUQHG� DERXW� ³LQFRPSOHWH� VWDELOLW\� WHVWV´� DQG�

³SURGXFWV�WKDW�DUH�DSSURYHG�WKDW�GR�QRW�PHHW�UHTXLUHG�TXDOLW\�VWDQGDUGV�´��7KH�HPDLO�FRQFOXGHG�

E\�QDPLQJ�VSHFLILF�5LPVD�RIILFHUV�UHVSRQVLEOH�IRU� WKH�IUDXG�DQG�³REVHUYH>G@�ZLWK�UDJH� WKDW� WKH�

FDXVHV�RI�WKHVH�DIRUHPHQWLRQHG�LUUHJXODULWLHV�JLYH�RII�WKH�LPDJH�RI�EHLQJ�H[FHOOHQW�HPSOR\HHV�´�����

���� 7HYD�SURPSWO\�LQYHVWLJDWHG�WKH�DOOHJDWLRQV�� �2YHU�WKH�HQVXLQJ�PRQWKV��LW� OHDUQHG�

RI�UDPSDQW�FRUUXSWLRQ�E\�WKH�(VSLQRVDV�DQG�WKURXJKRXW�WKH�FRPSDQ\���,Q�QXPHURXV�FDVHV��5LPVD�

ZDV� XQODZIXOO\� PDQXIDFWXULQJ� SURGXFWV� DFFRUGLQJ� WR� IRUPXODWLRQV� GLIIHUHQW� IURP� WKH� IDOVH�

IRUPXODWLRQV� LW� KDG� UHJLVWHUHG� ZLWK� &2)(35,6�� � ,Q� RWKHU� FDVHV�� 5LPVD� ZDV� LOOHJDOO\� XVLQJ�

LQJUHGLHQWV� IURP�XQDXWKRUL]HG� VXSSOLHUV�� �5LPVD�ZDV� DOVR�PDQXIDFWXULQJ� SURGXFWV�ZLWKRXW� WKH�

VWDELOLW\� WHVWV�UHTXLUHG�WR�VKRZ�WKDW� WKH�SURGXFW�ZRXOG�UHPDLQ�VWDEOH�WKURXJKRXW� LWV�VWDWHG�VKHOI�

OLIH���,Q�PDQ\�FDVHV��5LPVD�ZDV�LOOHJDOO\�PDQXIDFWXULQJ�SURGXFWV�GHVSLWH�WHVW�UHVXOWV�DIILUPDWLYHO\�

VKRZLQJ�WKDW�WKH�SURGXFWV�ZRXOG�QRW�UHPDLQ�VWDEOH����

���� $OWKRXJK� 7HYD¶V� LQYHVWLJDWLRQ� UHPDLQV� RQJRLQJ�� RI� WKH� PRUH� WKDQ� ���� SURGXFW�

IRUPXODWLRQV� VWXGLHG� VR� IDU�� DSSUR[LPDWHO\� ��� SURGXFWV� ZHUH� EHLQJ� PDQXIDFWXUHG� ZLWK�

IRUPXODWLRQV� RU� LQJUHGLHQW� VXSSOLHUV� WKDW� GLG� QRW� PDWFK� WKHLU� UHJLVWUDWLRQV�� DQG� PRUH� WKDQ� ���

SURGXFWV��LQFOXGLQJ�PDQ\�RI�WKH����LQ�WKH�ILUVW�FDWHJRU\��ODFNHG�WKH�UHTXLUHG�VWDELOLW\�WHVWV�RU�KDG�
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WHVW�UHVXOWV�DIILUPDWLYHO\�VKRZLQJ�WKH\�ZHUH�QRW�VWDEOH���7KRVH�SUREOHPV�DUH�VHULRXV�YLRODWLRQV�RI�

0H[LFDQ�ODZ����

���� 7HYD¶V� LQYHVWLJDWLRQ� LQWR� WKH� ��� KLJK�YDOXH� SURGXFWV� WKDW� LWV� UHJXODWRU\� DIIDLUV�

WHDP�KDG�VWXGLHG�LQ�GXH�GLOLJHQFH�ZDV�SDUWLFXODUO\�UHYHDOLQJ���2I�WKRVH����SURGXFWV��DW�OHDVW����±�

PRUH�WKDQ�KDOI�±�ZHUH�EHLQJ�PDQXIDFWXUHG�LOOHJDOO\�ZLWK�IRUPXODWLRQV�WKDW�GLG�QRW�PDWFK�WKHLU�

UHJLVWUDWLRQV�� � $W� OHDVW� IRXU� ZHUH� EHLQJ� PDQXIDFWXUHG� LOOHJDOO\� ZLWK� LQJUHGLHQWV� IURP�

XQDXWKRUL]HG�VXSSOLHUV�� �$QG�DW� OHDVW����ZHUH�EHLQJ�PDQXIDFWXUHG� LOOHJDOO\�ZLWK�HLWKHU�PLVVLQJ�

VWDELOLW\�WHVWV�RU�WHVW�UHVXOWV�VKRZLQJ�WKH\�ZHUH�XQVWDEOH����

���� $V� D� UHVXOW� RI�7HYD¶V� LQYHVWLJDWLRQ�� WKH� FRPSDQ\� EHJDQ� FODVVLI\LQJ� HDFK�5LPVD�

SURGXFW�DV�HLWKHU�³KLJK�ULVN�´�³PHGLXP�ULVN�´�RU�³ORZ�ULVN´�EDVHG�RQ�WKH�VHYHULW\�RI�WKH�SUREOHPV���

7R�GDWH�� DSSUR[LPDWHO\�����SURGXFW� IRUPXODWLRQV�±� WKH� VXEVWDQWLDO�PDMRULW\�RI� WKRVH� VWXGLHG�±�

KDYH�EHHQ�FDWHJRUL]HG�DV�³KLJK�ULVN�´��7KDW�QXPEHU�FRQWLQXHV�WR�FOLPE�DV�DGGLWLRQDO�GHIHFWV�DUH�

LGHQWLILHG����

���� 7HYD�DOVR�HQJDJHG�LQ�DQ�RQJRLQJ�GLDORJXH�ZLWK�&2)(35,6�DERXW� WKH�SUREOHPV���

)URP� -XQH� ��� WR� ���� ������ &2)(35,6� FRQGXFWHG� D� WKUHH�GD\� LQVSHFWLRQ� RI� 5LPVD¶V� SODQW� LQ�

*XDGDODMDUD���$V�D�UHVXOW�RI�WKDW�LQVSHFWLRQ��&2)(35,6�IRUPDOO\�RUGHUHG�7HYD�WR�KDOW�SURGXFWLRQ�

RI����GLIIHUHQW�SURGXFWV�� �7HYD�ZDV�DOVR�IRUFHG�WR�VWRS�LWV�FRPPHUFLDO�PDQXIDFWXUH�DQG�VDOH�RI�

QXPHURXV�RWKHU�SURGXFWV�� LQFOXGLQJ�DOO� WKH�SURGXFWV� LW�KDG�FODVVLILHG�DV�³KLJK� ULVN�´� �7HYD�KDV�

FRQWLQXHG�WR�FRRSHUDWH�IXOO\�ZLWK�&2)(35,6�WR�DGGUHVV�WKH�SUREOHPV������

���� 7HYD¶V�LQDELOLW\�WR�PDQXIDFWXUH�DQG�PDUNHW�5LPVD¶V�SURGXFWV�KDV�KDG�VLJQLILFDQW�

FRQVHTXHQFHV�� � 7HYD� DJUHHG� WR� DFTXLUH� 5LPVD� DQG� LWV� LQWHOOHFWXDO� SURSHUW\� EDVHG� RQ� ILQDQFLDO�

IRUHFDVWV� WKDW�DVVXPHG�WKDW�5LPVD�ZDV�RSHUDWLQJ�LWV�EXVLQHVV� LQ�D� ODZIXO�PDQQHU�DQG�ZRXOG�EH�

DEOH�WR�FRQWLQXH�VHOOLQJ�LWV�SURGXFWV���$V�D�UHVXOW�RI�WKH�IUDXG��7HYD�LV�QRZ�XQDEOH�WR�GHULYH�DQ\�

UHYHQXH� IURP� QXPHURXV� SURGXFWV� WKDW� LW� FDQ� QR� ORQJHU� ODZIXOO\� VHOO�� � 7KH� ILQDQFLDO� LPSDFW� LV�
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SDUWLFXODUO\�VHYHUH�JLYHQ�WKDW�WKH�KLJK�YDOXH�SURGXFWV�7HYD�DQDO\]HG�GXULQJ�GXH�GLOLJHQFH�ZHUH�

GLVSURSRUWLRQDWHO\�SODJXHG�ZLWK�FRQFHDOHG�YLRODWLRQV����

���� ,W� LV� XQNQRZQ�ZKHQ�7HYD�ZLOO� EH� DEOH� WR� UHPHGLDWH� WKRVH�SUREOHPV�DQG� VWDUW� WR�

UHFRYHU� WKDW� ORVW� UHYHQXH�� � ,Q� DGGLWLRQ�� WKH� GDPDJH� WR� WKH� 5LPVD� EUDQG� KDV� XQGHUPLQHG� WKH�

V\QHUJLHV� DQWLFLSDWHG� IURP� WKH� WUDQVDFWLRQ�� �5LPVD¶V� FRQFHDOHG� UHJXODWRU\�YLRODWLRQV�KDYH� WKXV�

KDG�D�VXEVWDQWLDO�ILQDQFLDO�LPSDFW�RQ�ERWK�WKH�UHYHQXHV�WKDW�7HYD�H[SHFWHG�WR�DFKLHYH�WKURXJK�WKH�

WUDQVDFWLRQ�DQG�WKH�YDOXH�RI�WKH�FRPSDQ\�LW�DFTXLUHG�RQ�WKH�GDWH�RI�WKH�WUDQVDFWLRQ����

���� 5LPVD¶V� FRQFHDOHG� YLRODWLRQV� DOVR� VXEVWDQWLDOO\� UHGXFHG� WKH� YDOXH� RI� WKH�

LQWHOOHFWXDO�SURSHUW\�WKDW�7HYD�DFTXLUHG�IURP�3370���7KRVH�SDWHQWV�DQG�WUDGHPDUNV�GHULYHG�PRVW�

RI�WKHLU�YDOXH�IURP�WKHLU�XVH�LQ�5LPVD¶V�EXVLQHVV�� �5LPVD¶V�YLRODWLRQV�SUHYHQW�7HYD�IURP�XVLQJ�

WKRVH� SDWHQWV� DQG� WUDGHPDUNV� QRZ� WKDW� SURGXFWV� DUH� RII� WKH�PDUNHW�� � 7KH\� DOVR� MHRSDUGL]H� WKH�

SDWHQWV� WKHPVHOYHV�� � $QG� WKH\� KDYH� SHUPDQHQWO\� GDPDJHG� WKH� YDOXH� RI� WKH� WUDGHPDUNV� E\�

GHVWUR\LQJ�5LPVD¶V�UHSXWDWLRQ�DV�D�PDQXIDFWXUHU�RI�TXDOLW\�SURGXFWV���

���� 5LPVD¶V�OHJDO�YLRODWLRQV�KDYH�DOVR�FDXVHG�D�ZLGH�UDQJH�RI�RWKHU�KDUP���7HYD�KDV�

LQFXUUHG�VLJQLILFDQW�FRVWV�IURP�LGOH�FDSDFLW\�DW�5LPVD¶V�SODQW�GXH�WR�LWV�LQDELOLW\�WR�PDQXIDFWXUH�

RU� VHOO� GHIHFWLYH� SURGXFWV�� � 7HYD� KDV� KDG� WR� OD\� RII� 5LPVD� HPSOR\HHV�� PDNLQJ� VXEVWDQWLDO�

VHYHUDQFH� SD\PHQWV�� � 7HYD� LV� DOVR� LQFXUULQJ� VXEVWDQWLDO� RXW�RI�SRFNHW� FRVWV� LQYHVWLJDWLQJ� WKH�

SUREOHPV�DQG�DWWHPSWLQJ�WR�GHYHORS�DQG�LPSOHPHQW�UHPHGLDWLRQ�SODQV�±�SODQV�WKDW�EHFRPH�PRUH�

H[SHQVLYH�DQG�IDU�UHDFKLQJ�DV�PRUH�DQG�PRUH�GHIHFWV�DUH�GLVFRYHUHG���

���� 7KH� 5LPVD� GHEDFOH� DOVR� SXWV� 7HYD¶V� UHSXWDWLRQ� DV� D� UHOLDEOH� PDQXIDFWXUHU� RI�

TXDOLW\� SKDUPDFHXWLFDOV� DW� ULVN�� � 6XFFHVV� LQ� WKH� KLJKO\� UHJXODWHG� SKDUPDFHXWLFDO� LQGXVWU\�

GHPDQGV�TXDOLW\��SDWLHQW�VDIHW\��DQG�OHJDO�FRPSOLDQFH���7KRVH�DUH�HVVHQWLDO�FRPSRQHQWV�RI�7HYD¶V�

FRUSRUDWH�VWUDWHJ\���7HYD�GHFLGHG�WR�SURFHHG�ZLWK�WKH�5LPVD�DFTXLVLWLRQ�EDVHG�RQ�WKH�UHDVRQDEOH�
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DVVXPSWLRQ�WKDW�5LPVD�VKDUHG�LWV�FRUSRUDWH�YDOXHV�DQG�WKDW�WKH�FRPELQHG�HQWLW\�ZRXOG�DGYDQFH�

UDWKHU�WKDQ�XQGHUPLQH�WKDW�PLVVLRQ����

���� ,Q�UHDOLW\��5LPVD�RSHUDWHG�LQ�IODJUDQW�YLRODWLRQ�RI�WKH�ODZ�ZLWK�QR�UHJDUG�IRU�EDVLF�

SULQFLSOHV�RI�FRPSOLDQFH��SDWLHQW�VDIHW\��DQG�JRRG�EXVLQHVV�SUDFWLFHV�� �5LPVD¶V� OHJDO�YLRODWLRQV�

DUH�GUDPDWLF�DQG�XQSUHFHGHQWHG�GHSDUWXUHV�IURP�QRUPDO�LQGXVWU\�SUDFWLFH���7KRVH�YLRODWLRQV�DUH�

ZKROO\�LQFRPSDWLEOH�ZLWK�7HYD¶V�UHSXWDWLRQ�IRU�TXDOLW\���

���� 2Q� -XO\� ���� ������ /HPHU\� VHUYHG� D� SXUFKDVHU� FODLP� QRWLFH� RQ� WKH� (VSLQRVDV�

FRQFHUQLQJ�WKH�PDWWHUV�VHW�IRUWK�DERYH���2Q�$XJXVW����������5LPVD�VHUYHG�D�VLPLODU�QRWLFH���2Q�

6HSWHPEHU�����������5LPVD�DQG�/HPHU\�VHUYHG�D�SXUFKDVHU�FODLP�QRWLFH�RQ�3370���7KDW�VDPH�

GD\��5LPVD�DQG�/HPHU\�DOVR�VHUYHG�D�IRUPDO�GHPDQG�IRU�UHVFLVVLRQ�RQ�WKH�(VSLQRVDV�DQG�3370��

WHQGHULQJ�EDFN�WKH�5LPVD�VKDUHV��LQWHOOHFWXDO�SURSHUW\��DQG�RWKHU�FRQVLGHUDWLRQ�UHFHLYHG���

���� 2Q�$XJXVW�����6HSWHPEHU����DQG�6HSWHPEHU����������WKH�SDUWLHV�PHW�LQ�FRQQHFWLRQ�

ZLWK�WKH�PDWWHUV�DERYH���7KRVH�PHHWLQJV�GLG�QRW�UHVROYH�WKH�GLVSXWH��

���� 2Q�6HSWHPEHU�����������WKH�(VSLQRVDV�ILOHG�D�VXLW�DJDLQVW�/HPHU\�LQ�WKLV�&RXUW��

GRFNHWHG�DW� ,QGH[�1R��������������� �7KDW�VXLW�ZDV�DQ�HIIRUW� WR�SUHHPSW� WKLV�DFWLRQ�DQG�VSLQ�D�

VWRU\�WKDW�PLQLPL]HG�WKH�IODJUDQW�FRUUXSWLRQ�LQ�ZKLFK�WKH�(VSLQRVDV�KDG�HQJDJHG���7KH�FRPSODLQW�

VHHNV�D�GHFODUDWRU\�MXGJPHQW�WKDW�WKH�(VSLQRVDV�GLG�QRW�FRPPLW�IUDXG�RU�EUHDFK�RI�FRQWUDFW���,W�

WRXWV�5LPVD¶V�UHSXWDWLRQ�IRU�TXDOLW\�DQG�QRWHV�WKDW�WKH�FRPSDQ\�³KD>V@�QHYHU�EHHQ�VDQFWLRQHG�E\�

0H[LFDQ�UHJXODWRUV�´��7KH�FRPSODLQW�IDLOV�WR�PHQWLRQ�WKDW�5LPVD�DFKLHYHG�WKDW�WUDFN�UHFRUG�RQO\�

WKURXJK�D�\HDUV�ORQJ�FDPSDLJQ�RI�IUDXG�RQ�&2)(35,6�DQG�WKH�0H[LFDQ�SXEOLF����

���� 7KH�GD\�DIWHU�WKH�(VSLQRVDV�ILOHG�WKDW�VXLW��&2)(35,6�VHQW�D�WHDP�RI�RIILFLDOV�WR�

5LPVD¶V�SODQW�LQ�*XDGDODMDUD���7KRVH�RIILFLDOV�VHUYHG�DQ�RUGHU�LPSRVLQJ�D�FRPSOHWH�VXVSHQVLRQ�

RI�DOO�FRPPHUFLDO�PDQXIDFWXULQJ�RSHUDWLRQV�DW�WKH�SODQW����
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���� &2)(35,6� WKHQ� FRQGXFWHG� DQRWKHU� LQVSHFWLRQ� IURP�6HSWHPEHU� ��� WR� ���� �������

$W� WKH� HQG� RI� WKDW� LQVSHFWLRQ�� &2)(35,6� LVVXHG� D� UHSRUW� FRQILUPLQJ�5LPVD¶V� H[WHQVLYH� OHJDO�

YLRODWLRQV�SULRU�WR�WKH�VDOH�WR�7HYD���7KDW�UHSRUW�FRQFOXGHG�WKDW��VLQFH�DW�OHDVW�������5LPVD�KDG�

XVHG� SDUDOOHO� V\VWHPV� WR� ³PDQLSXODWH� RUGHUV� DQG� PDQXIDFWXULQJ� UHJLVWULHV� VR� WKDW� WKH� ORW� IRU�

FRPPHUFLDOL]DWLRQ� FRLQFLGHG�ZLWK� WKH� TXDOLWDWLYH�TXDQWLWDWLYH� IRUPXOD� GHFODUHG� LQ� WKH� VDQLWDU\�

UHJLVWUDWLRQV��ZKHQ�LQ�UHDOLW\�WKH�ORW�KDG�EHHQ�PDQXIDFWXUHG�ZLWKRXW�DGKHULQJ�WR�WKH�DXWKRUL]HG�

FRQGLWLRQV�´��7KRVH�IDOVH�UHFRUGV�ZHUH�WKHQ�³VKRZQ�>WR�&2)(35,6@�GXULQJ�DXGLWV�DV�LI�WKH\�ZHUH�

UHDO�PDQXIDFWXULQJ�GRFXPHQWV�´� � �5LPVD¶V�DFWLRQV�QRW�RQO\� WKUHDWHQHG� WKH�³TXDOLW\��VDIHW\��DQG�

HIIHFWLYHQHVV� RI� WKH� SURGXFWV� PDQXIDFWXUHG´� EXW� DOVR� UHIOHFWHG� ³DQ� LQWHQW� WR� PDQLSXODWH�

>UHJXODWRUV@� WR� JLYH� WKH� DSSHDUDQFH� RI� RYHUVLJKW� WKDW� ZDV� LQ� FRPSOLDQFH� ZLWK� DSSOLFDEOH�

UHJXODWLRQV�´���

���� &RQFOXGLQJ� WKDW� ³WKH� DQRPDOLHV� GHVFULEHG� KHUHLQ� UHSUHVHQW� D� ULVN� WR� WKH� SXEOLF�

KHDOWK�´�&2)(35,6�RUGHUHG�WKDW�³WKH�SURGXFWV�PDQXIDFWXUHG�������FDQQRW�EH�FRPPHUFLDOL]HG�´�

&2817�,��)5$8'�

���� 3ODLQWLIIV�UH�DOOHJH�WKH�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV�������DERYH�DV�LI�IXOO\�

VHW�IRUWK�KHUHLQ��

���� 'HIHQGDQWV� PDGH� QXPHURXV� PLVUHSUHVHQWDWLRQV� RI� IDFW�� ERWK� LQ� WKH� H[SUHVV�

UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�LQ�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�DQG�$VVHW�3XUFKDVH�$JUHHPHQW��

DQG�DOVR�LQ�WKH�VWDWHPHQWV�PDGH�GXULQJ�GXH�GLOLJHQFH���7KRVH�PLVUHSUHVHQWDWLRQV�LQFOXGHG�IDOVH�

VWDWHPHQWV�DERXW�5LPVD¶V�FRPSOLDQFH�ZLWK� WKH� ODZ��5LPVD¶V�DQG�3370¶V� ILQDQFLDO� VWDWHPHQWV��

WKH�DEVHQFH�RI�PDWHULDO�DGYHUVH�HIIHFWV��DQG�5LPVD¶V�LQWHOOHFWXDO�SURSHUW\����

���� 'HIHQGDQWV�PDGH�PRVW� RI� WKRVH�PLVUHSUHVHQWDWLRQV� SHUVRQDOO\�� �:LWK� UHVSHFW� WR�

WKH�UHPDLQGHU��'HIHQGDQWV�HLWKHU�GLUHFWHG�RU�DXWKRUL]HG�RWKHUV�WR�PDNH�WKH�PLVUHSUHVHQWDWLRQV�RQ�

WKHLU� EHKDOI�� SDUWLFLSDWHG� LQ� PDNLQJ� WKH� PLVUHSUHVHQWDWLRQV�� UDWLILHG� WKH� PLVUHSUHVHQWDWLRQV��
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H[HUFLVHG�FRQWURO�RYHU� WKH�FRQWHQWV�RI� WKH�PLVUHSUHVHQWDWLRQV��RU�FRQVSLUHG�ZLWK�DQG�DLGHG�DQG�

DEHWWHG�RWKHUV�ZKR�PDGH�WKH�PLVUHSUHVHQWDWLRQV�ZKLOH�SURYLGLQJ�VXEVWDQWLDO�DVVLVWDQFH�ZLWK�WKH�

NQRZOHGJH�DQG�LQWHQW�WKDW�WKH�PLVUHSUHVHQWDWLRQV�ZRXOG�EH�PDGH��

���� 7KRVH� PLVUHSUHVHQWDWLRQV� ZHUH� IDOVH� DQG�PLVOHDGLQJ�� � 5LPVD¶V� RSHUDWLRQV� ZHUH�

SODJXHG�ZLWK� VHULRXV� OHJDO�YLRODWLRQV�� �$PRQJ�RWKHU� WKLQJV��5LPVD� VROG�SURGXFWV� WKDW�GHSDUWHG�

VXEVWDQWLDOO\� IURP� WKH� IRUPXODWLRQV� LW� KDG� UHJLVWHUHG�ZLWK�&2)(35,6�� � ,W� REWDLQHG� LQJUHGLHQWV�

IURP�XQDXWKRUL]HG� VXSSOLHUV�� �$QG� LW� VROG�SURGXFWV�ZLWKRXW� WHVWV� FRQILUPLQJ� WKHLU� VWDELOLW\� DQG�

GHVSLWH�WHVW�UHVXOWV�VKRZLQJ�WKDW�WKH�SURGXFWV�ZHUH�QRW�VWDEOH�DQG�ZRXOG�EUHDN�GRZQ�EHIRUH�WKHLU�

VWDWHG�H[SLUDWLRQ�GDWHV���7KRVH�SUREOHPV�ZHUH�VHULRXV�YLRODWLRQV�RI�0H[LFDQ�SKDUPDFHXWLFDO�ODZV�

DQG�UHJXODWLRQV����

���� ,Q�DGGLWLRQ��5LPVD¶V�DQG�3370¶V�ILQDQFLDO�VWDWHPHQWV�VXEVWDQWLDOO\�RYHUVWDWHG�WKH�

YDOXH� RI� 5LPVD� DQG� LWV� LQWHOOHFWXDO� SURSHUW\�� � 5LPVD¶V� RQJRLQJ� OHJDO� YLRODWLRQV� FRQVWLWXWHG� D�

PDWHULDO� DGYHUVH� HIIHFW� WKDW�ZDV� IUDXGXOHQWO\� FRQFHDOHG�� �$QG�5LPVD¶V� YLRODWLRQV� VXEVWDQWLDOO\�

ZHDNHQHG�DQG�MHRSDUGL]HG�LWV�SDWHQWV��WUDGHPDUNV��DQG�RWKHU�LQWHOOHFWXDO�SURSHUW\����

���� $OO� RI� WKRVH�PLVUHSUHVHQWDWLRQV� ZHUH�PDWHULDO�� � $Q\� UHDVRQDEOH� SKDUPDFHXWLFDO�

FRPSDQ\� LQ� 3ODLQWLIIV¶� SRVLWLRQ�ZRXOG� KDYH� GHHPHG�5LPVD¶V� UHJXODWRU\� YLRODWLRQV� VHULRXV� DQG�

LPSRUWDQW�LQ�GHFLGLQJ�ZKHWKHU�WR�SURFHHG�ZLWK�DQ�DFTXLVLWLRQ���7KH�VDPH�LV�WUXH�RI�WKH�LQWHJULW\�RI�

5LPVD¶V� DQG� 3370¶V� ILQDQFLDO� VWDWHPHQWV�� WKH� DEVHQFH� RI� PDWHULDO� DGYHUVH� HIIHFWV�� DQG� WKH�

YDOLGLW\�RI�5LPVD¶V�LQWHOOHFWXDO�SURSHUW\��

���� 'HIHQGDQWV�ZHUH�ZHOO�DZDUH�RI�5LPVD¶V�OHJDO�YLRODWLRQV�DQG�WKXV�ZHOO�DZDUH�WKDW�

WKHLU� UHSUHVHQWDWLRQV� ZHUH� IDOVH�� � $PRQJ� RWKHU� WKLQJV�� WKH� (VSLQRVDV� SDUWLFLSDWHG� LQ�PHHWLQJV�

ZKHUH�5LPVD¶V�HIIRUWV� WR�GHIUDXG�UHJXODWRUV�ZHUH�GLVFXVVHG�DQG� UHFHLYHG�QXPHURXV�HPDLOV�DQG�

RWKHU�FRPPXQLFDWLRQV�DGGUHVVLQJ�WKRVH�YLRODWLRQV��LQFOXGLQJ�5LPVD¶V�³0DVWHU�/LVW´�DQG�VLPLODU�

GRFXPHQWV�HQXPHUDWLQJ�WKH�YDULRXV�ZD\V�WKDW�5LPVD¶V�SURGXFWV�YLRODWHG�WKH�ODZ���7KH�(VSLQRVDV�
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ZHUH� WKXV�SHUVRQDOO\�ZHOO�DZDUH�RI� WKH�IUDXG��DQG�3370�±�E\�YLUWXH�RI� WKH�(VSLQRVDV¶�FRQWURO�

DQG�XOWLPDWH�EHQHILFLDO�RZQHUVKLS�±�ZDV�ZHOO�DZDUH�RI�WKH�IUDXG�WRR����

���� 'HIHQGDQWV� LQWHQGHG� WR� LQGXFH� 3ODLQWLIIV¶� UHOLDQFH� RQ� WKHLU� PLVUHSUHVHQWDWLRQV���

'XH� WR� WKHLU� ORQJ� KLVWRU\� LQ� WKH� SKDUPDFHXWLFDO� LQGXVWU\�� 'HIHQGDQWV� NQHZ� WKDW� DQ\� SRWHQWLDO�

DFTXLUHU� ZRXOG� DWWDFK� JUHDW� LPSRUWDQFH� WR� 5LPVD¶V� FRPSOLDQFH� UHFRUG� LQ� GHFLGLQJ�ZKHWKHU� WR�

SURFHHG� ZLWK� WKH� WUDQVDFWLRQ� ±� DV� ZHOO� DV� WKH� LQWHJULW\� RI� 5LPVD¶V� DQG� 3370¶V� ILQDQFLDO�

VWDWHPHQWV�� WKH� DEVHQFH� RI� PDWHULDO� DGYHUVH� HIIHFWV�� DQG� WKH� YDOLGLW\� RI� 5LPVD¶V� LQWHOOHFWXDO�

SURSHUW\���'HIHQGDQWV�NQRZLQJO\�PLVUHSUHVHQWHG�WKRVH�IDFWV�WR�GHFHLYH�3ODLQWLIIV�LQWR�SURFHHGLQJ�

ZLWK� WKH� DFTXLVLWLRQ�� � 7KH� (VSLQRVDV� SHUVRQDOO\� GHIUDXGHG� 3ODLQWLIIV� LQWR� VLJQLQJ� WKH� 6KDUH�

3XUFKDVH�$JUHHPHQW��DQG�WKH\�ZRUNHG�WRJHWKHU�ZLWK�3370�WR�GHIUDXG�3ODLQWLIIV�LQWR�VLJQLQJ�WKH�

$VVHW�3XUFKDVH�$JUHHPHQW�DV�ZHOO��

���� 3ODLQWLIIV� UHOLHG�RQ�'HIHQGDQWV¶�PLVUHSUHVHQWDWLRQV� LQ�GHFLGLQJ� WR�DFTXLUH�5LPVD�

DQG� LWV� LQWHOOHFWXDO� SURSHUW\�� GHFLGLQJ� WR� SD\� ����� ELOOLRQ� WR� DFTXLUH�5LPVD� DQG� LWV� LQWHOOHFWXDO�

SURSHUW\�� H[HFXWLQJ� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� DQG� $VVHW� 3XUFKDVH� $JUHHPHQW�� DQG�

H[HFXWLQJ�WKH�DPHQGPHQWV�WR�WKRVH�DJUHHPHQWV���+DG�3ODLQWLIIV�NQRZQ�WKH�WUXWK��WKH\�ZRXOG�QRW�

KDYH�GRQH�DQ\�RI�WKRVH�WKLQJV���7KDW�UHOLDQFH�LV�UHIOHFWHG�LQ��DPRQJ�RWKHU�WKLQJV��WKH�UHJXODWRU\�

GXH� GLOLJHQFH� DQDO\VLV� WKDW� 7HYD� SUHVHQWHG� WR� LWV� VHQLRU� H[HFXWLYHV� DV� ZHOO� DV� WKH� UHYHQXH�

IRUHFDVWV� 7HYD� UHOLHG� RQ� WR� MXVWLI\� WKH� ����� ELOOLRQ� SXUFKDVH� SULFH�� � 3ODLQWLIIV� ZHUH� WKXV�

IUDXGXOHQWO\� LQGXFHG� LQWR� HQWHULQJ� LQWR� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� DQG� $VVHW� 3XUFKDVH�

$JUHHPHQW�DQG�WKH�DPHQGPHQWV�WR�WKRVH�DJUHHPHQWV��

���� 3ODLQWLIIV¶� UHOLDQFH� ZDV� UHDVRQDEOH� DQG� MXVWLILHG� XQGHU� WKH� FLUFXPVWDQFHV���

3ODLQWLIIV� FRQGXFWHG� H[WHQVLYH� GXH� GLOLJHQFH� LQWR� 5LPVD� DQG� LWV� LQWHOOHFWXDO� SURSHUW\� EHIRUH�

GHFLGLQJ� WR� SURFHHG�� LQFOXGLQJ� DQ� H[WHQVLYH� VHW� RI� TXHVWLRQV� DQG� DQVZHUV�� D� PDQDJHPHQW�

PHHWLQJ�� DQG� D� VLWH� YLVLW� WR� UHYLHZ� 5LPVD¶V� ERRNV� DQG� UHFRUGV�� � 7KDW� GXH� GLOLJHQFH� IDLOHG� WR�
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XQFRYHU� WKH� IUDXG� RQO\� EHFDXVH� RI� WKH� VRSKLVWLFDWHG� GRXEOH� SDSHUZRUN� XVHG� WR� FRQFHDO� WKH�

ZURQJGRLQJ�±�D�VFKHPH� WKDW�KDG�DOUHDG\�VXFFHHGHG�LQ�GHFHLYLQJ�0H[LFDQ�UHJXODWRUV� IRU�\HDUV���

,Q� DGGLWLRQ� WR� WKHLU� GXH� GLOLJHQFH�� 3ODLQWLIIV� UHDVRQDEO\� VRXJKW� WR� SURWHFW� WKHLU� LQWHUHVWV� E\�

LQVLVWLQJ�RQ�H[SUHVV�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�LQ�WKH�JRYHUQLQJ�DJUHHPHQWV���

���� 3ODLQWLIIV�VXIIHUHG�VXEVWDQWLDO�KDUP�DV�D�UHVXOW�RI�'HIHQGDQWV¶�IUDXG���$PRQJ�RWKHU�

WKLQJV��WKH�SUREOHPV�ZLWK�5LPVD¶V�SURGXFWV�DUH�VHULRXV�YLRODWLRQV�RI�0H[LFDQ�ODZ�WKDW�LQ�PDQ\�

FDVHV�SUHYHQW�WKH�SURGXFWV�IURP�EHLQJ�PDQXIDFWXUHG�RU�VROG���$V�D�UHVXOW��'HIHQGDQWV¶�IUDXG�KDV�

VXEVWDQWLDOO\�UHGXFHG�WKH�DFWXDO�YDOXH�RI�5LPVD�DQG�LWV�LQWHOOHFWXDO�SURSHUW\�DQG�WKXV�WKH�DFWXDO�

YDOXH� RI� ZKDW� 3ODLQWLIIV� UHFHLYHG� LQ� UHWXUQ� IRU� WKH� ����� ELOOLRQ� WKH\� SDLG� LQ� WKH� WUDQVDFWLRQ���

3ODLQWLIIV� KDYH� DOVR� VXIIHUHG� YDULRXV� RWKHU� GDPDJHV� VXFK� DV� HPSOR\HH� VHYHUDQFH� FRVWV�� LGOH�

FDSDFLW\�� DQG� KDUP� WR� 7HYD¶V� EXVLQHVV� DQG� VWDQGLQJ� DV� D� UHSXWDEOH� PDQXIDFWXUHU� RI� TXDOLW\�

SKDUPDFHXWLFDO�SURGXFWV��

���� 'HIHQGDQWV¶� IUDXG�ZDV� VR� VXEVWDQWLDO� DQG� IXQGDPHQWDO� DV� WR� GHIHDW� WKH� HVVHQWLDO�

SXUSRVH�RI� WKH�WUDQVDFWLRQ�� �3ODLQWLIIV�DUH�DFFRUGLQJO\�HQWLWOHG�WR�UHVFLVVLRQ�RU�� LQ� WKH�HYHQW� WKDW�

UHVFLVVLRQ�LV�QRW�IHDVLEOH��UHVFLVVRU\�GDPDJHV���

���� 'HIHQGDQWV¶� IUDXG�ZDV� HJUHJLRXV� DQG�FRQWLQXLQJ� LQ�QDWXUH� DQG�ZDV�GLUHFWHG�QRW�

RQO\� WR� 3ODLQWLIIV� EXW� WR� 0H[LFDQ� UHJXODWRUV� DQG� WR� WKH� SXEOLF� JHQHUDOO\�� � 3ODLQWLIIV� DUH�

DFFRUGLQJO\�HQWLWOHG�WR�DQ�DZDUG�RI�SXQLWLYH�GDPDJHV����

���� 7R�WKH�H[WHQW�DQ\�SURYLVLRQ�RI�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�RU�$VVHW�3XUFKDVH�

$JUHHPHQW� SXUSRUWV� WR� SUHFOXGH� 3ODLQWLIIV� IURP� DVVHUWLQJ� D� FODLP� IRU� IUDXG�� WKH� SURYLVLRQ� LV�

XQHQIRUFHDEOH�DV�D�UHVXOW�RI�'HIHQGDQWV¶�IUDXG��UHFNOHVV�PLVFRQGXFW��DQG�JURVV�QHJOLJHQFH��

&2817�,,��%5($&+�2)�&2175$&7�

���� 3ODLQWLIIV�UH�DOOHJH�WKH�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV�������DERYH�DV�LI�IXOO\�

VHW�IRUWK�KHUHLQ��
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���� /HPHU\� HQWHUHG� LQWR� D� 6KDUH� 3XUFKDVH� $JUHHPHQW� ZLWK� WKH� (VSLQRVDV� RQ�

6HSWHPEHU� ���� ������ � 7KH� 6KDUH� 3XUFKDVH� $JUHHPHQW�� DV� DPHQGHG�� LV� D� YDOLG� DQG� ELQGLQJ�

FRQWUDFW�DV�DJDLQVW�WKH�(VSLQRVDV����

���� /HPHU\�HQWHUHG�LQWR�DQ�$VVHW�3XUFKDVH�$JUHHPHQW�ZLWK�3370�RQ�6HSWHPEHU�����

������ �7KH�$VVHW�3XUFKDVH�$JUHHPHQW�� DV� DPHQGHG�� LV� D�YDOLG�DQG�ELQGLQJ�FRQWUDFW� DV� DJDLQVW�

3370��

���� 73+0�DQG�/HPHU\� HQWHUHG� LQWR� DPHQGPHQWV� WR� WKH�6KDUH�3XUFKDVH�$JUHHPHQW�

DQG�$VVHW�3XUFKDVH�$JUHHPHQW�RQ�-DQXDU\������������7KRVH�DPHQGPHQWV�DUH�YDOLG�DQG�ELQGLQJ�

FRQWUDFWV�DV�DJDLQVW�WKH�(VSLQRVDV�DQG�3370��UHVSHFWLYHO\��

���� %\� WKH� WHUPV� RI� WKH� -DQXDU\� ���� ����� DPHQGPHQWV�� 73+0� VXFFHHGHG� WR� WKH�

FRQWUDFWXDO� ULJKWV� RI� /HPHU\� XQGHU� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� DQG� $VVHW� 3XUFKDVH�

$JUHHPHQW���5LPVD�WKHQ�VXFFHHGHG�WR�WKH�FRQWUDFWXDO�ULJKWV�RI�73+0�E\�YLUWXH�RI�WKH�PHUJHU�RI�

WKRVH�WZR�HQWLWLHV��

���� 3ODLQWLIIV�IXOO\�FRPSOLHG�ZLWK�DOO�REOLJDWLRQV�XQGHU�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�

DQG�$VVHW�3XUFKDVH�$JUHHPHQW�DV�DPHQGHG��WKH�QRQSHUIRUPDQFH�RI�ZKLFK�ZRXOG�KDYH�H[FXVHG�

'HIHQGDQWV¶�QRQFRPSOLDQFH��

���� 7KH� (VSLQRVDV� PDGH� UHSUHVHQWDWLRQV� DQG� ZDUUDQWLHV� DERXW� 5LPVD¶V� FRPSOLDQFH�

ZLWK� WKH� ODZ�� ILQDQFLDO� VWDWHPHQW� SUHSDUDWLRQ�� SRVLWLRQ� VLQFH� UHIHUHQFH� GDWH�� DQG� FRPSXWHU�

V\VWHPV� LQ�6HFWLRQV���������������� DQG������RI� WKH�6KDUH�3XUFKDVH�$JUHHPHQW�� � �7KH�(VSLQRVDV�

DOVR�PDGH�FRYHQDQWV�DERXW�5LPVD¶V�RSHUDWLRQV�EHWZHHQ�H[HFXWLRQ�DQG�FORVLQJ�LQ�6HFWLRQ�����RI�

WKH�6KDUH�3XUFKDVH�$JUHHPHQW���

���� 7KH� (VSLQRVDV� EUHDFKHG� WKH� UHSUHVHQWDWLRQ� DQG� ZDUUDQW\� LQ� 6HFWLRQ� ���� RI� WKH�

6KDUH�3XUFKDVH�$JUHHPHQW���$V�VHW�IRUWK�DERYH��5LPVD�ZDV�QRW�FRQGXFWLQJ�DQG�KDG�QRW�FRQGXFWHG�

LWV�RSHUDWLRQV�LQ�PDWHULDO�FRPSOLDQFH�ZLWK�WKH�ODZV�DQG�UHJXODWLRQV�DSSOLFDEOH�WR�LWV�EXVLQHVV����
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���� 7KH� (VSLQRVDV� EUHDFKHG� WKH� UHSUHVHQWDWLRQ� DQG� ZDUUDQW\� LQ� 6HFWLRQ� ���� RI� WKH�

6KDUH�3XUFKDVH�$JUHHPHQW���$V�VHW�IRUWK�DERYH��5LPVD¶V�ILQDQFLDO�VWDWHPHQWV�ZHUH�QRW�SUHSDUHG�

LQ�DFFRUGDQFH�ZLWK�DSSOLFDEOH�DFFRXQWLQJ�SULQFLSOHV��GLG�QRW�IDLUO\�SUHVHQW�LWV�ILQDQFLDO�FRQGLWLRQ��

DQG�IDLOHG�WR�GLVFORVH�OLDELOLWLHV�UHTXLUHG�WR�EH�GLVFORVHG����

���� 7KH� (VSLQRVDV� EUHDFKHG� WKH� UHSUHVHQWDWLRQ� DQG� ZDUUDQW\� LQ� 6HFWLRQ� ���� RI� WKH�

6KDUH� 3XUFKDVH� $JUHHPHQW�� � $V� VHW� IRUWK� DERYH�� 5LPVD� FRPPLWWHG� RQJRLQJ� YLRODWLRQV� RI�

0H[LFDQ� ODZ� DQG� RWKHU� GHYLDWLRQV� IURP� JHQHUDOO\� DFFHSWHG� JRRG� PDQXIDFWXULQJ� SUDFWLFHV�

EHWZHHQ�'HFHPEHU�����������DQG�WKH�H[HFXWLRQ�RI�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�RQ�6HSWHPEHU�

���� ������ � 7KRVH� YLRODWLRQV� FRQVWLWXWHG� D� &RPSDQ\� 0DWHULDO� $GYHUVH� (IIHFW� DQG� ZRXOG�

UHDVRQDEO\�EH�H[SHFWHG�WR�UHVXOW�LQ�D�IXUWKHU�&RPSDQ\�0DWHULDO�$GYHUVH�(IIHFW�XSRQ�GLVFRYHU\����

���� 7KH�(VSLQRVDV� EUHDFKHG� WKH� UHSUHVHQWDWLRQ� DQG�ZDUUDQW\� LQ� 6HFWLRQ� ����� RI� WKH�

6KDUH� 3XUFKDVH� $JUHHPHQW�� � 5LPVD¶V� FRPSXWHU� V\VWHPV�� LQFOXGLQJ� LWV� SDUDOOHO� 6$3� DQG� 5$3�

V\VWHPV��ZHUH�QRW�DSSURSULDWH�IRU�WKH�LQGXVWU\�LQ�ZKLFK�5LPVD�RSHUDWHG��

���� 7KH� (VSLQRVDV� EUHDFKHG� WKH� FRYHQDQW� LQ� 6HFWLRQ� ���� RI� WKH� 6KDUH� 3XUFKDVH�

$JUHHPHQW�� �%HWZHHQ� H[HFXWLRQ� RI� WKH� DJUHHPHQW� RQ�6HSWHPEHU� ���� ������ DQG� WKH� FORVLQJ� RQ�

0DUFK� ��� ������ WKH� (VSLQRVDV� IDLOHG� WR� FDXVH�5LPVD� WR� FRQGXFW� LWV� RSHUDWLRQV� LQ� WKH� RUGLQDU\�

FRXUVH�RI�EXVLQHVV�DQG�IDLOHG�WR�FDXVH�5LPVD�WR�XVH�FRPPHUFLDOO\�UHDVRQDEOH�HIIRUWV�WR�PDLQWDLQ�

VDWLVIDFWRU\�UHODWLRQVKLSV�ZLWK�VXSSOLHUV��GLVWULEXWRUV��FOLHQWV��DQG�UHJXODWRUV��

���� 3370�PDGH�LWV�RZQ�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�DERXW�LWV�ILQDQFLDO�VWDWHPHQW�

SUHSDUDWLRQ��SRVLWLRQ�VLQFH�UHIHUHQFH�GDWH��DQG�LQWHOOHFWXDO�SURSHUW\�LQ�6HFWLRQV�����������DQG������

RI�WKH�$VVHW�3XUFKDVH�$JUHHPHQW��

���� 3370� EUHDFKHG� WKH� UHSUHVHQWDWLRQ� DQG� ZDUUDQW\� LQ� 6HFWLRQ� ���� RI� WKH� $VVHW�

3XUFKDVH� $JUHHPHQW�� � $V� VHW� IRUWK� DERYH�� 3370¶V� ILQDQFLDO� VWDWHPHQWV� ZHUH� QRW� SUHSDUHG� LQ�

���RI���



� ���

DFFRUGDQFH� ZLWK� DSSOLFDEOH� DFFRXQWLQJ� SULQFLSOHV� DQG� GLG� QRW� IDLUO\� SUHVHQW� LWV� ILQDQFLDO�

FRQGLWLRQ����

���� 3370� EUHDFKHG� WKH� UHSUHVHQWDWLRQ� DQG� ZDUUDQW\� LQ� 6HFWLRQ� ���� RI� WKH� $VVHW�

3XUFKDVH�$JUHHPHQW���$V�VHW�IRUWK�DERYH��5LPVD¶V�RQJRLQJ�YLRODWLRQV�RI�0H[LFDQ�ODZ�DQG�RWKHU�

GHYLDWLRQV�IURP�JHQHUDOO\�DFFHSWHG�JRRG�PDQXIDFWXULQJ�SUDFWLFHV�EHWZHHQ�'HFHPEHU�����������

DQG� WKH� H[HFXWLRQ� RI� WKH� $VVHW� 3XUFKDVH� $JUHHPHQW� RQ� 6HSWHPEHU� ���� ������ FRQVWLWXWHG� D�

0DWHULDO� $GYHUVH� (IIHFW� DQG� ZRXOG� UHDVRQDEO\� EH� H[SHFWHG� WR� UHVXOW� LQ� D� IXUWKHU� 0DWHULDO�

$GYHUVH�(IIHFW�XSRQ�GLVFRYHU\����

���� 3370� EUHDFKHG� WKH� UHSUHVHQWDWLRQ� DQG� ZDUUDQW\� LQ� 6HFWLRQ� ����� RI� WKH� $VVHW�

3XUFKDVH�$JUHHPHQW���$V�VHW�IRUWK�DERYH��5LPVD¶V�XVH�RI�IDOVH�³SDSHU´�IRUPXODWLRQV�DQG�RQJRLQJ�

VDOH�RI�SURGXFWV�LQ�YLRODWLRQ�RI�0H[LFDQ�ODZ�VXEVWDQWLDOO\�ZHDNHQHG�DQG�MHRSDUGL]HG�WKH�SDWHQWV��

WUDGHPDUNV��DQG�RWKHU�LQWHOOHFWXDO�SURSHUW\�DFTXLUHG�LQ�WKH�WUDQVDFWLRQ����

���� 3ODLQWLIIV�VXIIHUHG�KDUP�DV�D�UHVXOW�RI�'HIHQGDQWV¶�EUHDFKHV���3ODLQWLIIV�KDYH�EHHQ�

XQDEOH�WR�PDQXIDFWXUH�DQG�PDUNHW�D�VXEVWDQWLDO�SRUWLRQ�RI�5LPVD¶V�SURGXFWV��GHSULYLQJ�3ODLQWLIIV�

RI�UHYHQXH�WKH\�UHDVRQDEO\�DQWLFLSDWHG���)XUWKHU��DV�D�UHVXOW�RI�WKH�EUHDFKHV��WKH�DFWXDO�YDOXHV�RI�

5LPVD�DQG� LWV� LQWHOOHFWXDO�SURSHUW\�ZHUH� IDU� OHVV� WKDQ�3ODLQWLIIV� UHDVRQDEO\�H[SHFWHG��GHSULYLQJ�

3ODLQWLIIV�RI�WKHLU�EHQHILW�RI�WKH�EDUJDLQ�LQ�WKH�DFTXLVLWLRQ���3ODLQWLIIV�KDYH�DOVR�VXIIHUHG�YDULRXV�

RWKHU�GDPDJHV�VXFK�DV�HPSOR\HH�VHYHUDQFH�FRVWV�DQG�LGOH�FDSDFLW\���)LQDOO\��5LPVD¶V�WUDFN�UHFRUG�

RI�HJUHJLRXV�UHJXODWRU\�YLRODWLRQV�KDV�FDXVHG�DQG�ZLOO�FRQWLQXH�WR�FDXVH�VHULRXV�KDUP�WR�7HYD¶V�

EXVLQHVV�DQG�VWDQGLQJ�DV�D�UHSXWDEOH�PDQXIDFWXUHU�RI�TXDOLW\�SKDUPDFHXWLFDO�SURGXFWV����

���� $OO�RI�WKH�IRUHJRLQJ�KDUPV�ZHUH�SUR[LPDWHO\�FDXVHG�E\�'HIHQGDQWV¶�EUHDFKHV�DQG�

ZHUH�UHDVRQDEO\�IRUHVHHDEOH�WR�'HIHQGDQWV���

���RI���
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���� 'HIHQGDQWV¶�EUHDFKHV�RI�FRQWUDFW�ZHUH�VR�VXEVWDQWLDO�DQG�IXQGDPHQWDO�DV�WR�GHIHDW�

WKH�HVVHQWLDO�SXUSRVH�RI�WKH�WUDQVDFWLRQ���3ODLQWLIIV�DUH�DFFRUGLQJO\�HQWLWOHG�WR�UHVFLVVLRQ�RU��LQ�WKH�

HYHQW�WKDW�UHVFLVVLRQ�LV�QRW�IHDVLEOH��UHVFLVVRU\�GDPDJHV���

���� 7R�WKH�H[WHQW�DQ\�SURYLVLRQ�RI�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�RU�$VVHW�3XUFKDVH�

$JUHHPHQW� SXUSRUWV� WR� SUHFOXGH� 3ODLQWLIIV� IURP� DVVHUWLQJ� D� FODLP� IRU� EUHDFK� RI� FRQWUDFW�� WKH�

SURYLVLRQ� LV� XQHQIRUFHDEOH� DV� D� UHVXOW� RI� 'HIHQGDQWV¶� IUDXG�� UHFNOHVV� PLVFRQGXFW�� DQG� JURVV�

QHJOLJHQFH��

&2817�,,,��,1'(01,),&$7,21�

���� 3ODLQWLIIV�UH�DOOHJH�WKH�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV�������DERYH�DV�LI�IXOO\�

VHW�IRUWK�KHUHLQ��

���� 7KH�6KDUH�3XUFKDVH�$JUHHPHQW��DV�DPHQGHG��LV�D�FRQWUDFW�EHWZHHQ�3ODLQWLIIV�DQG�

WKH�(VSLQRVDV�WKDW�LV�YDOLG�DQG�ELQGLQJ�DV�DJDLQVW�WKH�(VSLQRVDV���7KH�$VVHW�3XUFKDVH�$JUHHPHQW��

DV�DPHQGHG��LV�D�FRQWUDFW�EHWZHHQ�3ODLQWLIIV�DQG�3370�WKDW�LV�YDOLG�DQG�ELQGLQJ�DV�DJDLQVW�3370����

���� 6HFWLRQ� ����� RI� HDFK� DJUHHPHQW� SURYLGHV� WKDW� 3ODLQWLIIV� DUH� HQWLWOHG� WR�

LQGHPQLILFDWLRQ�IRU�ORVVHV�UHVXOWLQJ�IURP�EUHDFKHV�RI�'HIHQGDQWV¶�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�

RU�FRYHQDQWV���7KH�ORVVHV�VXEMHFW�WR�LQGHPQLILFDWLRQ�DUH�H[SUHVVO\�GHILQHG�WR�LQFOXGH�UHDVRQDEOH�

DWWRUQH\¶V�IHHV�DQG�H[SHQVHV��

���� 'HIHQGDQWV� EUHDFKHG� WKHLU� UHSUHVHQWDWLRQV� DQG� ZDUUDQWLHV� DQG� FRYHQDQWV� DV� VHW�

IRUWK� DERYH�� � 3ODLQWLIIV� VXIIHUHG� ORVVHV� DV� D� UHVXOW� RI� WKRVH� EUHDFKHV� ±� LQFOXGLQJ�� DPRQJ� RWKHU�

WKLQJV��DWWRUQH\¶V�IHHV�DQG�H[SHQVHV�LQFXUUHG�ERWK�LQ�WKLV�DFWLRQ�DQG�LQ�RWKHU�SURFHHGLQJV�EURXJKW�

E\�'HIHQGDQWV�RU�WKLUG�SDUWLHV���3ODLQWLIIV�DUH�HQWLWOHG�WR�LQGHPQLILFDWLRQ�IRU�WKRVH�ORVVHV��

���� 3ODLQWLIIV� FRPSOLHG�ZLWK� DOO� SURFHGXUDO� FRQGLWLRQV� IRU� LQGHPQLILFDWLRQ�XQGHU� WKH�

6KDUH� 3XUFKDVH� $JUHHPHQW�� LQFOXGLQJ� E\� VHUYLQJ� SXUFKDVHU� FODLP� QRWLFHV� SXUVXDQW� WR� 6HFWLRQ�

�����RQ�-XO\����DQG�$XJXVW����������
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���� 'HIHQGDQWV� KDYH� UHIXVHG� WR� DXWKRUL]H� GLVEXUVHPHQW� RI� DQ\� HVFURZ� IXQGV� WR� SD\�

3ODLQWLIIV¶�FODLPV�DQG�KDYH�RWKHUZLVH�IDLOHG�WR�VDWLVI\�WKHLU�LQGHPQLILFDWLRQ�REOLJDWLRQV��

���� 3ODLQWLIIV�DUH�DFFRUGLQJO\�HQWLWOHG�WR�DQ�DZDUG�RI�LQGHPQLILFDWLRQ�IRU�WKH�ORVVHV�VHW�

IRUWK�DERYH��

&2817�,9��'(&/$5$725<�-8'*0(17�

���� 3ODLQWLIIV�UH�DOOHJH�WKH�DOOHJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV�������DERYH�DV�LI�IXOO\�

VHW�IRUWK�KHUHLQ��

���� 6HFWLRQ� �����F�� RI� WKH� 6KDUH� 3XUFKDVH� $JUHHPHQW� SXUSRUWV� WR� OLPLW�

LQGHPQLILFDWLRQ�WR�WKH�IXQGV�KHOG�LQ�HVFURZ�EXW�FRQWDLQV�DQ�H[FHSWLRQ�IRU�ORVVHV�UHVXOWLQJ�IURP�

³LQVWDQFHV�RI�IUDXG��GROR�>GHFHLW@�RU�PDOD�IH�>EDG�IDLWK@��LQ�HDFK�FDVH��DV�ILQDOO\�GHWHUPLQHG�E\�D�

FRXUW� RI� FRPSHWHQW� MXULVGLFWLRQ�´� DV� ZHOO� DV� ORVVHV� UHVXOWLQJ� IURP� EUHDFKHV� RI� WKH� (VSLQRVDV¶�

FRYHQDQWV���$V�WR�WKRVH�ORVVHV��WKH�6KDUH�3XUFKDVH�$JUHHPHQW�VWDWHV�WKDW�WKH�(VSLQRVDV�PD\�EH�

KHOG�SHUVRQDOO\�OLDEOH��

���� 6HFWLRQ������G��RI� WKH�6KDUH�3XUFKDVH�$JUHHPHQW�SXUSRUWV� WR� OLPLW�HDFK�VHOOHU¶V�

OLDELOLW\�WR�³WKH�SRUWLRQ�RI�WKH�3XUFKDVH�3ULFH�DFWXDOO\�UHFHLYHG�E\�VXFK�6HOOHU�´��7KDW�SURYLVLRQ�

OLNHZLVH� FRQWDLQV� DQ� H[FHSWLRQ� IRU� ³LQVWDQFHV� RI� IUDXG�� GROR� RU� PDOD� IH� �LQ� HDFK� FDVH�� DV�

GHWHUPLQHG�E\�D�FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ��´�

���� 6HFWLRQ� �����F�� RI� WKH� $VVHW� 3XUFKDVH� $JUHHPHQW� SXUSRUWV� WR� OLPLW�

LQGHPQLILFDWLRQ�WR�WKH�IXQGV�KHOG�LQ�HVFURZ�EXW�FRQWDLQV�DQ�H[FHSWLRQ�IRU�ORVVHV�UHVXOWLQJ�IURP�

³LQVWDQFHV�RI� IUDXG� �DV� ILQDOO\� GHWHUPLQHG�E\� D� FRXUW� RI� FRPSHWHQW� MXULVGLFWLRQ��´� �$V� WR� WKRVH�

ORVVHV��3370�PD\�EH�KHOG�SHUVRQDOO\�OLDEOH��

���� 6HFWLRQ� �����G�� RI� WKH� $VVHW� 3XUFKDVH� $JUHHPHQW� SXUSRUWV� WR� OLPLW� 3370¶V�

OLDELOLW\� WR�³WKH�SRUWLRQ�RI� WKH�3XUFKDVH�3ULFH�DFWXDOO\� UHFHLYHG�E\� WKH�6HOOHU�´� �7KDW�SURYLVLRQ�
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OLNHZLVH�FRQWDLQV�DQ�H[FHSWLRQ� IRU� ³LQVWDQFHV�RI� IUDXG� �DV�GHWHUPLQHG�E\�D�FRXUW�RI� FRPSHWHQW�

MXULVGLFWLRQ��´�

���� 7KHUH�LV�D�FRQWURYHUV\�EHWZHHQ�WKH�SDUWLHV�RYHU�ZKHWKHU�3ODLQWLIIV¶�ORVVHV�UHVXOWHG�

IURP�³LQVWDQFHV�RI�IUDXG��GROR�RU�PDOD�IH�´�³LQVWDQFHV�RI�IUDXG�´�RU�EUHDFKHV�RI�FRYHQDQWV�ZLWKLQ�

WKH� PHDQLQJ� RI� WKRVH� SURYLVLRQV�� � 7KDW� FRQWURYHUV\� LV� DQ� DFWXDO� DQG� MXVWLFLDEOH� FRQWURYHUV\�

LQYROYLQJ�D�OHJDOO\�SURWHFWDEOH�LQWHUHVW�WKDW�LV�GLUHFWO\�LQ�LVVXH�DQG�DSSURSULDWH�IRU�GHWHUPLQDWLRQ�

WKURXJK�D�GHFODUDWRU\�MXGJPHQW���%\�H[SUHVVO\�SURYLGLQJ�WKDW�WKH�H[LVWHQFH�RI�IUDXG��GROR�RU�PDOD�

IH� PXVW� EH� ³ILQDOO\� GHWHUPLQHG� E\� D� FRXUW� RI� FRPSHWHQW� MXULVGLFWLRQ�´� WKH� SDUWLHV� QHFHVVDULO\�

FRQWHPSODWHG�MXGLFLDO�UHVROXWLRQ�RI�WKDW�VSHFLILF�LVVXH���

���� 3ODLQWLIIV¶� ORVVHV� UHVXOWHG� IURP� LQVWDQFHV� RI� IUDXG��GROR�� DQG�PDOD� IH�ZLWKLQ� WKH�

PHDQLQJ�RI� WKH� DJUHHPHQWV�� �$V� VHW� IRUWK� DERYH��'HIHQGDQWV�GHIUDXGHG�3ODLQWLIIV�ERWK� WKURXJK�

VWDWHPHQWV�PDGH�GXULQJ�GXH�GLOLJHQFH�DQG� LQ� WKH�H[SUHVV� UHSUHVHQWDWLRQV� DQG�ZDUUDQWLHV� LQ� WKH�

JRYHUQLQJ� DJUHHPHQWV�� � 7KH� FRQGXFW� VHW� IRUWK� DERYH� DOVR� FRQVWLWXWHV� GHFHLW� DQG� EDG� IDLWK� DQG�

WKHUHIRUH�DPRXQWV�WR�GROR�RU�PDOD�IH�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�6KDUH�3XUFKDVH�$JUHHPHQW����

���� )XUWKHU��DV�VHW�IRUWK�DERYH��3ODLQWLIIV¶�ORVVHV�UHVXOWHG�IURP�WKH�(VSLQRVDV¶�EUHDFK�

RI�FRYHQDQW�XQGHU�6HFWLRQ�����RI�WKH�6KDUH�3XUFKDVH�$JUHHPHQW���7KH�(VSLQRVDV�IDLOHG�WR�FDXVH�

5LPVD�WR�FRQGXFW�LWV�RSHUDWLRQV�LQ�WKH�RUGLQDU\�FRXUVH�RI�EXVLQHVV�DQG�IDLOHG�WR�FDXVH�5LPVD�WR�

XVH� FRPPHUFLDOO\� UHDVRQDEOH� HIIRUWV� WR� PDLQWDLQ� VDWLVIDFWRU\� UHODWLRQVKLSV� ZLWK� VXSSOLHUV��

GLVWULEXWRUV��FOLHQWV��DQG�UHJXODWRUV�EHWZHHQ�WKH�H[HFXWLRQ�RI�WKH�6KDUH�3XUFKDVH�$JUHHPHQW�DQG�

WKH�FORVLQJ�RI�WKH�DFTXLVLWLRQ��

���� 3ODLQWLIIV�DUH�HQWLWOHG� WR�D�GHFODUDWRU\� MXGJPHQW� WKDW� WKH� ORVVHV� WKH\�VXIIHUHG�DUH�

UHFRYHUDEOH�DJDLQVW� WKH�(VSLQRVDV�DQG�3370�SHUVRQDOO\�DQG�ZLWKRXW� OLPLWDWLRQ�SXUVXDQW� WR� WKH�

H[SUHVV�H[FHSWLRQV�LQ�6HFWLRQ������F��DQG��G��RI�WKH�DJUHHPHQWV��
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